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DEVELOPMENT AGREEMENT 

 
This Development Agreement (“Development Agreement”) is entered into this __ 
day of ___, 2011 between the CITY OF FAIRFIELD, a Municipal Corporation 
(“City”) and CANON STATION LLC, a California Limited Liability Company, and 
ANDREWS LANDO ASSOCIATES, a California Limited Liability Company 
(together, “Developer”). 
 

RECITALS 
 
A. City is authorized to enter into development agreements with 

persons having legal or equitable interests in real property, which is located 
either within the City or within its sphere of influence, pursuant to Government 
Code Section 65864, et seq., and Resolution 84-183 of City. 

B. In accordance with Government Code Section 65865, City has 
adopted rules and regulations for the consideration, adoption, amendment and 
periodic review of development agreements through Resolution 84-183 of City. 
The rules and regulations set forth in Resolution 84-183, as of the Effective Date, 
and as they may be amended in the future after the Effective Date in accordance 
with the Government Code, shall apply to the approval, amendment, review and 
enforcement of this Development Agreement. 
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C. Developer owns or has an equitable interest in the real property 
containing approximately 1,570 acres as set forth in Exhibit 1 attached hereto 
(the “Property”), which Property is the subject of this Development Agreement.   

D. Developer has agreed to the recordation of the Development 
Agreement against the Property. 

E. City has certified a Final Environmental Impact Report (“EIR”) on 
_________ for the Fairfield Train Station Specific Plan (the “Specific Plan”) 
pursuant to the California Environmental Quality Act and CEQA Guidelines. 

F. The Project Description of the EIR included the adoption of one or 
more development agreements between City and property owners within the 
territory covered by the Specific Plan. 

G. City has adopted an amendment to the Fairfield General Plan 
(“General Plan Amendment”) on _______________, in conjunction with its 
consideration of the Specific Plan. 

H. City has adopted an amendment to its Zoning Ordinance and 
Zoning Ordinance Map on _______________, in conjunction with its 
consideration of the Specific Plan. 

I. City has adopted the Specific Plan on ________________, 
pursuant to Government Code Sections 65450 through 65457, and determined 
that the Specific Plan is consistent with the General Plan Amendment.  

J. The Property is located within the boundaries of the Specific Plan. 

K. Developer plans to construct approximately 3000 housing units, 
120,000 square feet of commercial floor area, and 4,600,000 square feet of 
industrial buildings, pursuant to the Specific Plan (as described more particularly 
therein, the “Project”). 

L. Developer has incurred and will in the future incur substantial costs 
in excess of generally applicable requirements in order to assure vesting of legal 
rights to develop the Property in accordance with the Development Agreement. 

M. The terms and conditions of the Development Agreement have 
been found by City to provide a benefit to the public which would not occur 
absent the adoption of the Development Agreement. 

N. City has determined that the Specific Plan is sufficiently detailed to 
allow approval of the Development Agreement by City and that the public health, 
safety and welfare of the citizens of City will be served by entering into the 
Development Agreement. 
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O. The Development Agreement will bind future City Councils and 
future owners of Property to the terms and obligations of the Development 
Agreement, and limit, to the degree specified in the Development Agreement, the 
future exercise of the City’s ability to regulate development on the Property.   

P. City has determined that development of the Property for the 
Project in accordance with the terms and conditions of this Development 
Agreement will provide for the orderly growth and development of the Property. 

Q. City has determined that the Development Agreement and Project 
are consistent with the Fairfield General Plan, including the General Plan 
Amendment, and with the Specific Plan. 

R. City has determined that the Development Agreement and the 
Project will serve to implement the objectives, policies and standards of each 
element of the Fairfield General Plan, including the General Plan Amendment, 
and the Specific Plan. 

S. City has determined that adoption of the Development Agreement 
has been done in accordance with all applicable legal requirements, including 
applicable provisions of the Government Code and Public Resources Code and 
City’s rules and regulations pertaining to development agreements. 

T. All actions taken and all approvals granted by the City under the 
Development Agreement are a proper exercise of City’s authority over the 
Project and the Property. 

U. This Development Agreement and the consent of Developer to 
each of its terms and conditions will eliminate uncertainty in planning and provide 
for the orderly development of the Project on the Property, ensure timely 
installation of necessary improvements, provide for public services appropriate to 
the Project, generate momentum for the redevelopment of certain areas within 
the Specific Plan, create public amenities in a timely and orderly manner and 
generally serve the public interest. 

V. This Development Agreement is voluntarily entered into by 
Developer in order to secure the benefits hereof, including without limitation, 
vested rights to develop the Property for the Project in accordance with California 
law.  This Development Agreement is voluntarily entered into by City in the 
exercise of its legislative discretion in order to assure the implementation of the 
General Plan and Specific Plan.  Both Parties are entering into this Agreement 
voluntarily in consideration of the rights conferred and the obligations incurred as 
specified herein. 
 

W. Development of the Property in accordance with the terms of this 
Development Agreement requires major investment by Developer in public 
facilities, as well as dedications of land for public benefit and purposes, and a 
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substantial commitment of the resources of Developer to achieve the public 
purposes and benefits of the Project for City.  By entering into this Development 
Agreement, City will receive such benefits, the assurances of implementation of 
the General Plan and Specific Plan as applied to the Property, and the 
Development of the Property, which is currently vacant and/or underutilized, 
which will generate new tax revenues for City.   

 
AGREEMENT 

 
NOW, THEREFORE, in consideration of the above Recitals and of the 

mutual covenants contained in Development Agreement and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties agree as follows: 
 
 
Section 1.0 Definitions 

  

“Agreement” or “Development Agreement” means this agreement between 
City and Developer pursuant to California Government Code Sections 65864 
through 65869.5, which was approved by City Council through adoption of City 
Ordinance No. __, on ___________, 2011.  

“Bedroom Tax” means the City’s Park and Recreation Bedroom Tax 
pursuant to Section 18.60 et seq. of the Fairfield Municipal Code.  

“Biological Mitigation” means the biological resources mitigation measures 
adopted by City in its CEQA Findings and the MMRP for the EIR, and those 
actions which are required by State and Federal regulatory agencies as a 
prerequisite to, or concurrent with, Development of the Project Area, including, 
but not limited to, compliance with the permit requirements of the following 
Agencies, if and to the extent permits are required: 

o Section 404 Permits by US Army Corps of Engineers; 

o Permits by US Fish and Wildlife Service; 

o Permits by California Department of Fish and Game; and 

o Permits by California Regional Water Quality Control Board(s). 

 
“CEQA” means the California Environmental Quality Act, California Public 

Resources Code Section 21000, et seq., and its implementing Guidelines set 
forth in Title 14, Chapter 3 of the California Code of Regulations. 
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“CEQA Findings” means those findings adopted by City in conjunction with 
its certification of EIR, pursuant to CEQA Guideline 15091. 

“CFD” means Community Facilities District as defined in California 
Government Code Sections 53318 through 53329.5.   

“CFD 2004” means the CFD established by City Council in 2004 through 
the adoption of Ordinance No. 2004-06, which authorizes the levy of a special tax 
for the purposes of acquiring and maintaining open space. 

“CFD 2006-1” means the CFD established by City Council through 
adoption of City Ordinance No. 2006-30, which authorizes the levy of a special 
tax for public safety and park maintenance purposes.  

“City” means “City of Fairfield”. 

“City Council” means the City Council of the City of Fairfield. 

“City Property” means all of APN 166-060-140 and a portion of APN 166-
020-140 as shown on Exhibit 8, owned by the City on the Effective Date and 
designated for development by the Specific Plan, as shown on Exhibit 3, totaling 
approximately 98 acres. 

“Conservation Easement” means an easement which restricts use of 
property to agriculture, open space, public park, habitat conservation or other 
similar purposes. 

“Contemplated AB 1600 Traffic Impact Fee” means the proposed 
amendment to City’s current AB 1600 Traffic Impact Fee agreed to by Developer, 
which would increase the current AB 1600 Traffic Fee by a maximum of 100%, 
on a per residential unit basis.  

“Contemplated AB 1600 Park Impact Fee” means the proposed 
amendment to City’s current AB 1600 Park Impact Fee agreed to by Developer, 
which would decrease the current AB 1600 Park Impact Fee by 25%.  

“Contemplated Fees” means the Contemplated AB 1600 Traffic Impact 
Fee, the Contemplated AB 1600 Park Impact Fee and the Contemplated 
Northeast Fee. 

“Contemplated Northeast Fee” means an update to the Northeast Fee 
agreed to by Developer to reflect the additional infrastructure and changes in 
land use within the proposed Northeast Fairfield District boundary, which 
complies with Exhibits 10, 11 and 14.  

 
“Contemplated Northeast Fee Transportation Improvements” means those 

transportation improvements which are part of the proposed fee program of the 
Contemplated Northeast Fee agreed to by Developer, and which are described in 
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Exhibits 10,11 and 14.  The transportation improvements include roads, traffic 
signals, bridge structures, and other improvements within the public rights-of-way 
including street lights, landscaping, sidewalks, drainage, and walls.  
Contemplated Northeast Fee Transportation Improvements also include the 
Linear Park. 

“CPI” means the methodology for annual adjustments to a Development 
Impact Fee as established by statute or by city ordinance or resolution, or as 
otherwise described in this Agreement. 

“Developer” means Canon Station LLC or its successors in interest and 
Andrews Lando and Associates LLC or its successors in interest. 

“Development” means the initial and original improvement of the Property 
by constructing and completing the buildings, structures, improvements, and 
facilities which are part of the Project including, but not limited to, grading; the 
construction of on-site or offsite public facilities and improvements; and 
landscaping. “Development” does not include maintenance, repair, reconstruction 
or redevelopment of any building, structure, improvement, or facility after its initial 
construction and completion unless such repair, reconstruction or development is 
undertaken as a result of casualty or condemnation of the Project and such 
repair, reconstruction or redevelopment is performed and completed in a manner 
consistent with the Specific Plan. 

“Development Agreement” or “Agreement” means this agreement between 
City and Developer pursuant to California Government Code Sections 65864 
through 65869.5, which was approved by City Council through adoption of City 
Ordinance No. __, on ___________, 2011. 

“Development Impact Fee” means a monetary exaction other than a tax or 
special assessment, whether established for a broad class of projects by 
legislation of general applicability or imposed on a specific project on an ad hoc 
basis, that is charged by a local agency to the applicant in connection with 
approval of a development project for the purpose of defraying all or a portion of 
the cost of public facilities related to the development project, but does not 
include fees specified in Government Code Section 66477, fees for processing 
applications for governmental regulatory actions or approvals, fees collected 
under development agreements adopted pursuant to Article 2.5 (commencing 
with Section 65864) of Chapter 4 of the Government Code), or fees collected 
pursuant to agreements with redevelopment agencies which provide for the 
redevelopment of property in furtherance or for the benefit of a redevelopment 
project for which a redevelopment plan has been adopted pursuant to the 
Community Redevelopment Law (Part 1 (commencing with Section 33000) of 
Division 24 of the Health and Safety Code).  Development Impact Fee includes 
development impact fees existing on the Effective Date and subsequent 
development impact fees, including, but not limited to, the Contemplated 
Northeast Fee, Contemplated AB 1600 Traffic Impact Fee and Contemplated AB 
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1600 Park Impact Fee.  Development Impact Fee also includes adjustments to 
such fees in accordance with the terms of this Agreement. 

Development Impact Fee expressly excludes processing fees and charges of 
every kind and nature imposed by City to cover the estimated actual costs to City 
of processing applications for Subsequent Project Approvals or for monitoring 
compliance with any Subsequent Project Approvals granted or issued, including, 
without limitation, fees for processing zoning variances, zoning changes, use 
permits, building inspections, building permits, filing and processing applications 
and petitions filed with the local agency formation commission or conducting 
preliminary proceedings or proceedings under the Cortese-Knox-Hertzberg Local 
Government Code; the processing of maps under the provisions of the 
Subdivision Map Act, Division 2 (commencing with Section 66410) of Title 7 of 
the Government Code; or planning services under the authority of Chapter 3 
(commencing with Section 65100) of Division 1 of Title 7 of the Government 
Code, fees and charges as described in Sections 51287, 65838, 57004, 65104, 
645446, 65863.7, 65909.5, 66013, 66014, and 66451.2 of the Government Code 
Sections 17951, 19132.3, and 19852 of the Health and Safety Code, Section 
41901 of the Public Resources Code, and Section 21671.5 of the Public Utilities 
Code, as such codes may be amended or superseded, including by amendment 
or replacement. 

“Development Project” means development pursuant to an approved 
tentative subdivision map or pursuant to an approved development review 
application when no tentative subdivision map is filed. 

“Effective Date of this Development Agreement” or “Effective Date” means 
the date on which this Development Agreement is recorded with the Solano 
County Recorder. 

“Environmental Impact Report or EIR” means the Environmental Impact 
Report prepared for the Specific Plan area in accordance with CEQA, State 
Clearinghouse #2010042093, certified by the City Council on _________, 
______, prior to the City Council’s approval of this Development Agreement.  

“ENR” means the ENR Construction Cost Index for the San Francisco 
Area, as published by the Engineering News Record magazine each December. 

“Equivalent Dwelling Unit” or “EDU” means a unit of measure of the 
transportation impacts of development, by land use type, addressed by the 
Contemplated Northeast Fee.  The transportation component of the 
Contemplated Northeast Fee for one dwelling unit in an area designated as Low 
Density by the Specific Plan is equal to 1.0 EDU.  The EDU factor for all types of 
land uses are shown in Exhibit 11. The fee for one EDU as shown in the 
Contemplated Northeast Fee is $13,464, which may be adjusted over time 
through CPI or Fee updates.  
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“Fairfield General Plan” means the General Plan adopted by the City 
Council of the City of Fairfield in June 2002 with all subsequent amendments 
adopted from that date through the Effective Date.  

“Final Map” means a subdivision map approved by the City Council in 
accordance with California Government Code 66433 et seq, which has been 
recorded and which creates individual lots for sale.  

“Fire Station Building” means a building constructed to City specifications, 
suitable for the operation of a fire station company.  The term “Fire Station 
Building” also includes all necessary site improvements needed for the operation 
of the fire station company, including but not limited to: (a) utility connections for 
water service, sewer service, electrical and communications; (b) street frontage 
improvements including curb, gutter, sidewalk, driveways; or (c) landscaping, 
walls, fencing, exterior lighting, and paved areas for parking, vehicle access and 
operational use. 

“Fire Station Site” means a parcel of sufficient size, configuration and 
location, which is suitable for the operation of a fire station company.  A Fire 
Station Site shall be not less than 1.5 net acres and not more than 2.0 net acres. 

“Great Park” means the approximate 50-acre community park as shown 
on Exhibit 15 and as described in Chapter 9.0 of Specific Plan 

“Greenbelt” means the Vacaville-Fairfield-Solano Greenbelt, as 
established through Joint Resolution of the City Councils of Fairfield and 
Vacaville and Solano County Board of Supervisors, as adopted through City of 
Fairfield Resolution No. 94-197, City of Vacaville Resolution No. 94-146, and 
County of Solano Resolution No. 94-169, and as may be amended. 

“Industrial LLMD” means a Lighting Landscaping Maintenance District 
established by City for all land within Planning Area 6, which is designated for 
industrial, office or commercial use by Specific Plan. 

“Infrastructure CFD” means a Community Facilities District adopted by the 
City pursuant to California Government Code Sections 53318 through 53329.5 
for the purpose of issuing bonds for the construction of public improvements.  

“Infrastructure Financing Study” means the “Fairfield Train Station 
Infrastructure Financing Study,” prepared by EPS under contract to the City and 
received by the City Council on June 24,, 2011. 

“LAFCO” means the Solano County Local Agency Formation Commission. 

“Lake Park” means the approximate 22-acre public park as shown on 
Exhibit 16 and as described in Chapters 6.0 and 9.0 of the Specific Plan, and 
containing approximately 11 acres of parkland and 11 acres of lake with 
associated amenities. 
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“Large-lot Subdivision Map” means a Parcel Map or Final Map which 
creates parcels for public parks, creates rights-of-way for arterial streets and 
collector streets, and parcels for development purposes.  Large-lot Subdivision 
Map does not include creation of individual lots for sale to homeowners. 

“Linear Park” means the former railroad right-of-way owned by City, which 
will be improved with landscaping, multi-use trails and related facilities, as 
described in Chapter 9.0 of Specific Plan and as shown on Exhibit 9. 

“LLMD” means Landscape and Lighting Maintenance District as defined in 
California Streets and Highways Code Section 22500, et seq.  

“Master HOA” means the Master Homeowners Association established for 
all residential areas within Project Area and which may include other residential 
properties in the Non-Project Area. 

“Master PUD Permit” means that type of PUD Permit described in Section 
14.4.4 of the Specific Plan and as required by Section 5 of the Specific Plan 
Planned Development Overlay District for each of the Planning Areas 1 through 
6. 

“MMRP” means the mitigation monitoring and reporting program adopted 
by City on _______________for the Project in accordance with section 15097 of 
the CEQA Guidelines. 

 “MOU” means that certain Memorandum of Understanding between City 
and Canon Station, LLC, and Andrews Lando and Associates as executed on 
April 20, 2010. 

“Municipal Services” means services provided by City of Fairfield to 
residents and businesses within the Specific Plan territory, in accordance with 
adopted City standards.  Municipal services include, but are not limited to, the 
following: 

1. police protection; 
2. fire protection; 
3. maintenance of public parks and public open space areas; 
4. maintenance of landscaping and street lights within public      

rights-of-way; 
5. maintenance of storm water conveyance facilities and 

detention basins; 
6. maintenance of public streets, roads and alleys; and 
7. operation and maintenance of public facilities such as 

community centers, fire stations, or library. 
 
 “Northeast Fee” means the Development Impact Fee adopted by the City 
Council in September 2005, based on the “Northeast Fairfield District Study” 
dated September 2005, which sets forth the infrastructure plan and fee rate 
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structure for the Northeast District as defined in said report, and any subsequent 
amendments thereto adopted pursuant to this Agreement, which will pay for the 
construction of certain, area-wide public improvements within the northeastern 
portion of City. 

“Non-Project Area” means those properties located within Specific Plan 
but which are not within Project Area, as shown on Exhibit 2. 

“Open Space CFD” means a Community Facilities District adopted by City 
Council which authorizes the levy of a special tax for the acquisition and 
maintenance of public open space and which has the same tax rate as CFD 
2004. 

“Park Impact Fees” means the combined total of City’s AB 1600 Park and 
Recreation Facilities Impact Fee and 25% of the City’s Park and Recreation 
Bedroom Tax, as may be amended from time to time pursuant to this Agreement.  

“Parties” means City and Developer or Developer’s successors in interest. 

“Pedestrian Realm” means those portions of all street rights-of-way, within 
the Project Area and as shown in Specific Plan, located between the curb and 
right-of-way line, but excluding Vanden Road and New Canon Road.  The 
Pedestrian Realm shall be parcels owned by the Master HOA, and shall be 
separate from the public street right-of-way.  The Pedestrian Realm parcels shall 
be encumbered by public access and utility easements in favor of City through its 
approval of subdivision maps.   

“Planning Area” means those portions of Specific Plan, as shown on 
Figure 4-7 and as further described in Chapters 4, 5 and 6 of Specific Plan.  Any 
numeric suffix to the term “Planning Area” shall correspond to the Planning Area 
number of Specific Plan.  For example, Planning Area 4 shall mean that certain 
184-acre area shown on Figure 4-11 of Specific Plan. 

“Project” means development of the Project Area in accordance with the 
Specific Plan and including all governmental permits, entitlements and approvals 
necessary for development to occur. 

“Project Approvals” consist of the following: 

1. Fairfield General Plan, with amendments adopted by Fairfield City 
Council on ______________, 2011 through approval of City Resolution 
No. ______. 

2. Fairfield Train Station Specific Plan, as adopted by Fairfield City 
Council on ______________, 2011 through approval of City Resolution 
No. ______. 
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3. Fairfield Train Station Overlay Zone District, as adopted by Fairfield 
City Council on _____________, 2011 through adoption of City Ordinance 
No. ______. 

 
“Project Area” means all land within the Specific Plan boundary that is: (1) 

owned by Developer or in which Developer has an equitable interest, and (2) 
owned by City that will be transferred to Developer pursuant to Section 4.5 of this 
Development Agreement.  The Project Area is shown on Exhibit 1. 

“Property” means the real property containing approximately 1,570 acres 
as set forth in Exhibit 1 which is owned by Developer or in which Developer has 
an equitable interest. 

“Residential LLMD” means a Lighting Landscaping and Maintenance 
District established by City which includes all land located within the Project Area 
which is designated for residential, commercial, office or private recreational uses 
by the Specific Plan. 

 
“Specific Plan” means the Fairfield Train Station Specific Plan, as adopted 

by Fairfield City Council on __________________, 2011, through adoption of 
City Resolution No. _______. 

“Specific Plan Planned Development Overlay Zone District” means the 
portion of the Project Area subject to the requirements of the Fairfield Train 
Station Overlay Zone District, as adopted by Fairfield City Council on 
_____________, 2011, through adoption of City Ordinance No. ______. 

“Storm Water Facilities” means the following public improvements: storm 
water detention or retention basins; storm water conveyance facilities including 
pipes, ditches and open channels; water quality features, and any improvements 
constructed as required by permit issued by a Regional Water Quality Control 
Board.   

“STA” means Solano Transportation Authority. 

“Subsequent Project Approvals” means discretionary actions by City, 
pursuant to its Zoning Ordinance, Subdivision Ordinance and the Specific Plan, 
which will regulate the development and subdivision of Project Area and which 
occur after the Effective Date.  Subsequent Project Approvals include, but are not 
limited to, tentative maps, parcel maps, conditional use permits, PUD Permits, 
development review, and “Minor Amendments” to Specific Plan as defined in 
Section 14.3.1 of Specific Plan. 

“Transportation Improvements” means road improvements and Linear 
Park improvements described in the transportation component of the 
Contemplated Northeast Fee as described in Exhibit 14. 
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Section 2.0 Exhibits 
 
The following Exhibits are attached hereto and are hereby incorporated 

into this Development Agreement: 
 
Exhibit #   Content 

1  Project Area  
2  Non-Project Area  
3  Land Use Plan: Fairfield Train Station Specific Plan 
4  Annexation Area 
5  Greenbelt Amendment Map 
6  Intentionally Left Blank 
7  Kelley Property  
8  City-Owned Properties  
9  Linear Park Location Map 

10 Specific Plan Area Funded Improvements  
11  Northeast District Fees  
12 New Fire Station: General Location Map 
13-1 Canon Station Park Improvements and Phasing 
13-2 Canon Station Linear Park Improvements and Phasing 
14  Contemplated Northeast Fee Transportation and Linear Park  
  Projects and Cost Allocation List 
15  Great Park Illustrative Plan 
16  Lake Park Illustrative Plan  
17  Linear Park Trail Improvements 
18  Linear Park Landscaping Improvements 
19  Biological Mitigation Land  
20  Public Access Exhibit: Planning Area 8 
21  Vanden Road Right of Way 
22  Fire Station Building Construction Drawings: Station 41 
23 Linear Park Trail Cost Estimate  
24 Developer Mitigation Credits for Water Treatment Plant Site 
25 Intentionally Left Blank 
26 CBG Preliminary Cost Estimate Assumptions for Northeast 

Fee Area Improvements dated July 7, 2011.  
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Section 3.0 Terms and General Rights  
 

3.1 Binding Effect of Development Agreement 
 

Development of the Property is hereby authorized and shall be carried out only in 
accordance with the terms of this Development Agreement.  The Property, the 
City and the Developer are subject to each term, condition, and covenant of this 
Development Agreement.  To the extent there is any conflict between the terms 
of any Project Approvals or Subsequent Project Approvals and this Development 
Agreement, this Development Agreement shall control. 

3.2 Term of Development Agreement 
 

The term of this Development Agreement shall commence on the Effective Date 
and shall continue for a period of twenty (20) years, unless sooner terminated in 
accordance with the terms herein; provided, however, that in the event this 
Development Agreement, the Specific Plan and/or its EIR are challenged in 
court, or are subjected to referendum, the term shall commence on the date upon 
which the final judgment in the legal challenge is issued sustaining the legal 
validity of the Project Approvals and EIR or the date upon which the referendum 
vote is certified and the Project Approvals are effective (as applicable, the 
“Delayed Commencement Date”), and thereafter continue until the earlier of (a) 
the twentieth (20th) anniversary of the Delayed Commencement Date, or (b) 
December 31, 2035. 

3.3 Assignment 
 

The Developer shall have the right to sell or transfer the Property in whole or in 
part (provided that no such partial transfer shall be permitted to cause a violation 
of the Subdivision Map Act, Government Code Section 66410, et seq.) to any 
person, partnership, joint venture, firm or corporation at any time during the term 
of this Development Agreement, on the condition that prior to the completion of 
construction of the improvements in connection with the Development, any such 
sale or transfer shall include the assignment and assumption of the rights, duties 
and obligations arising from this Development Agreement and shall be made in 
strict compliance with the following conditions: 

3.3.1 No sale, transfer or assignment of any right or interest under this 
Development Agreement shall be made unless made together with the sale, 
transfer or assignment of the fee simple interest in all the affected Property. 

3.3.2 At least sixty (60) days prior to any such sale, transfer or 
assignment, Developer shall provide the City with written notice thereof along 
with written evidence and documentation, of a form and substance satisfactory to 
the City, demonstrating the experience, capability, competence and financial 
ability of the proposed buyer, transferee, or assignee to carry out and complete 
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Development of the Project in accordance with the terms of this Development 
Agreement. 

3.3.3 At least thirty (30) days prior to the completion of such sale, transfer 
or assignment, the Developer shall provide the City with an executed agreement, 
in a form reasonably acceptable to the City, by the purchaser, transferee or 
assignee providing that the purchaser, transferee or assignee expressly and 
unconditionally assumes all the duties and obligations of Developer under this 
Development Agreement. 

3.3.4 The City’s Director of Community Development, or the City Council, 
if the Director determines that the request should be referred to the Council, shall 
have consented to the assignment of this Development Agreement, which 
consent may not be unreasonably withheld.   

3.3.5 Any sale, transfer or assignment not made in strict compliance with 
the foregoing conditions shall constitute a Default (defined in Section 8.1 below) 
by the Developer under this Development Agreement.  Notwithstanding the 
failure of any purchaser, transferee or assignee to execute the agreement 
required by Subsection 3.3.3, the burdens of this Development Agreement shall 
be binding upon such purchaser, transferee or assignee, but the benefits of this 
Development Agreement shall not inure to such purchaser, transferee or 
assignee until and unless such agreement is executed.  A change in fifty percent 
(50%) or more of the controlling interests of the Developer shall be deemed an 
assignment.  No sale, transfer or assignment of this Development Agreement 
shall release the original Developer from the obligations hereof, except as 
provided in Section 3.4 below. 

3.3.6 Notwithstanding the foregoing, the Developer shall not be required 
to submit the evidence and documentation called for in Subsection 3.3.3 or to 
obtain the prior consent of the City pursuant to Subsection 3.3.4, if such sale, 
transfer or assignment is to an Affiliate of the Developer.  For purposes of this 
Section 3.3, “Affiliate” shall mean an entity that controls, is controlled by, or is 
under common control of the Developer.  The sale, transfer or assignment of the 
Property to an Affiliate of the Developer shall not release the Developer from its 
obligations hereunder, except as provided in Section 3.4 below. 

3.3.7 Notwithstanding the foregoing, the Developer may execute 
mortgages, deeds of trust, sales and leaseback instruments, or any other form of 
encumbrance or conveyance required for any reasonable method of financing 
from a bank, savings and loan, insurance company, or similar institutional lender, 
for the purposes of securing loans of funds to be used for financing the direct and 
indirect costs of the Development (including land development costs, reasonable 
and customary developer fees, loan fees and costs, and other normal and 
customary project costs).  The execution of any of the above-described financing 
documents shall not be considered a sale, transfer or assignment for purposes of 
this Section 3.3.  In the event of a foreclosure of any mortgage, deed of trust, or 
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receipt of a deed in lieu of foreclosure, any such institutional lender shall not be 
required to submit documentation called for in Subsection 3.3.3 or obtain the 
prior consent of the City pursuant to Subsection 3.3.4 with respect to any transfer 
of title to the Property to such lender or to any purchaser from such lender.  No 
such Parties shall receive any rights or incur any obligations under this 
Development Agreement by reason of the foreclosure of the mortgage, deed of 
trust, or deed in lieu of foreclosure, without assuming in writing the Developer’s 
obligations of this Development Agreement. 

3.3.8 Notwithstanding the foregoing, the execution of an office lease with 
a lessee who will occupy building space constructed by the Developer, or the 
transfer to a purchaser of a residential unit, shall not be considered a transfer or 
assignment for the purposes of this Section 3.3. 

3.3.9 No sale, transfer or assignment of any right or interest under this 
Development Agreement shall be made if Developer is in Default or if City has 
provided written notice to Developer of Default, as provided in Section 8.1. 

3.4 Release of Liability 
 3.4.1. Notwithstanding any assignment of this Development Agreement, 
Developer shall continue to be obligated under this Development Agreement as 
to that portion of the Property sold, transferred or assigned unless Developer is 
given a release in writing by the City, which release shall be provided by the City 
upon the full satisfaction by Developer of all of the following conditions: 
 a) Developer no longer has a controlling legal or equitable interest in 
any or all of the Property sold or transferred. 
 b) Developer is not then in Default under this Development 
Agreement. 
 c) Developer has provided City with the notice and executed 
agreements required under Section 3.3.3 above; and 
 d) The purchaser, transferee or assignee provides City with security 
equivalent to any security previously provided by Developer to secure 
performance of any of its obligations hereunder. 
 3.4.2 A purchaser, transferee or assignee of a portion of the Property, 
that has been finally subdivided and for which a site plan for development has 
been finally approved pursuant to the Specific Plan and for which all obligations 
under Articles 4 and 5 of this Agreement have been completed, may submit a 
request in writing to City to release said portion of the Property from the 
obligations under this Agreement relating to all other portions of the Property.  
Within thirty (30) days of such request, City’s Director of Community 
Development shall review and, if the requirements of this Section 3.4.2 are met, 
shall approve the request for release and modify the purchaser, transferee or 
assignee in writing thereof.  No such release approved pursuant to this 
subsection 3.4.2 shall cause, or otherwise effect, a release of Developer from its 
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duties and obligations under this Agreement except as to the released portion of 
the Property.   
 
3.5 Amendment or Cancellation of Development Agreement 

 
This Development Agreement may be amended or canceled in whole or in part 
only by written consent of the Parties in the manner provided for in Government 
Code Section 65868.  This provision shall not limit any remedy of the City or the 
Developer as provided by this Development Agreement. 

 
3.6 Termination of Development Agreement 

 
In addition to the amendment or cancellation of this Development Agreement 
pursuant to Section 3.5, this Development Agreement shall be deemed 
terminated and of no further effect upon the occurrence of any of the following 
events: 

a) Expiration of the term of this Development Agreement as set 
forth in Section 3.2. 

b) Termination due to Developer Default in accordance with 
Section 8.3 below. 

c) Entry of a final judgment setting aside, voiding or annulling 
the adoption of the ordinance approving this Development Agreement. 

d) The adoption of a referendum measure repealing the 
ordinance approving this Development Agreement. 

Termination of this Development Agreement as provided in this 
Section 3.6 shall not constitute termination of any other land use entitlements 
approved for the Property, including but not limited to all conditions and 
mitigation means imposed as part of such entitlements, prior to the date of the 
termination.  Upon the termination of this Development Agreement, no party shall 
have any further right or obligation hereunder except with respect to any 
obligation to have been performed before such termination or with respect to any 
default in the performance of the provisions of this Development Agreement 
which has occurred before such termination or with respect to any obligations 
which are specifically set forth as surviving this Development Agreement. 

 
3.7 Termination of Agreement with Respect to Individual Residential, 
Commercial or Industrial Lots Upon Sale and Completion of Construction 
 The restrictions and requirements of Section 3.3 shall not apply to the sale 
or lease (for a period longer than one year) of any individual residential, 
commercial or industrial lot and/or any residential, industrial or commercial 



City Council Draft DA 7-13-11 17

condominium unit that is described on a condominium plan approved by the City 
as defined in Civil Code Section 1351(e), individually (and not in “bulk”) to a 
member of the public or ultimate user.  Notwithstanding any other provisions of 
this Development Agreement, this Development Agreement shall terminate with 
respect to any such individual residential, industrial or commercial lot or 
residential, industrial or commercial condominium unit and such individual lot or 
condominium unit shall be released and no longer be subject to this 
Development Agreement without the execution or recordation of any further 
document upon satisfaction of all of the following conditions as applicable: 

a) the individual residential, commercial or industrial lot has been finally 
subdivided and individually (and not in “bulk”) sold or leased (for a 
period of longer than one year) to a member of the public or ultimate 
user: 

b) if a residential, commercial or industrial condominium, the 
condominium unit is described on a condominium plan approved by 
the City and individually (and not in “bulk”) sold or leased (for a period 
of longer than one year) to a member of the public or other ultimate 
user; and 

c) a final certificate of occupancy or similar certificate has been issued for 
the individual residential, commercial or industrial lot or for the 
residential, commercial or industrial condominium unit. 

 
3.8 Notices 

 
As used in this Development Agreement, “notice” includes, but is not 

limited to, the communication of notice, request, demand, approval, statement, 
report, acceptance, consent, waiver, appointment or other communication 
required or permitted hereunder. 

All notices shall be in writing and shall be considered given either: (a) 
when delivered in person to the recipient named below; or (b) on the date of 
delivery shown on the return receipt, after deposit in the United States mail in a 
sealed envelope as either registered or certified mail with return receipt 
requested, and postage and postal charges prepaid, and addressed to the 
recipient named below.  All notices shall be addressed as follows: 

 
If to the City: 

   Director, Community Development 
   City of Fairfield 
   1000 Webster Street 
   Fairfield, California 94533-4883 
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  with a copy to: 
   City Attorney 
 City of Fairfield 
   1000 Webster Street 
   Fairfield, California 94533-4883 
  

If to the Developer: 
Debra Yarbrough Russo 
Canon Station LLC 
4630 Westamerica Drive 
Suite A 
Fairfield, CA 94534 

 
and to: 

Frank Andrews 
Andrews Lando Associates 
1107 Kentucky Street 
Fairfield, CA 94534  
 
and to: 
 
David Stroud 
Stroud Properties 
2627 Napoli Court 
Carmichael, CA 95608 

 
  with a copy to: 
    
   Whit Manley 

Remy, Thomas, Moose and Manley 
   455 Capitol Mall, Suite 210 
   Sacramento, CA 95814 
    

Either party may, by notice given at any time, require subsequent notices to be 
given to another person or entity, whether a party or an officer or representative 
of a party, or to a different address, or both.  Notices given before actual receipt 
of notice of change shall not be invalidated by the change. 

 
3.9 Vested Development Rights 

 
3.9.1 Rights to Develop 
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 Subject to the terms, conditions, and covenants of this 
Development Agreement, including the Reservations of Power in Section 3.9.5, 
Developer has a vested right to develop the Project on the Property in 
accordance with, and to the extent of, the Specific Plan and subject to the 
following:  

 
 1. The maximum amount of dwelling units within the combined 

total of Planning Area 4 and Planning Area 5 shall not exceed 3,101 unless City, 
in its sole discretion, approves a transfer of dwelling units from Planning Area 1, 
Planning Area 2 or Planning Area 3.  Any such transfer of dwelling units by City 
shall be done pursuant to Section 14.5 of Specific Plan. 

 
 2. The maximum amount of office and industrial building floor 

area within Planning Area 6 shall not exceed 4,600,000 square feet. 
 
 3. The maximum amount of commercial building floor area in 

the CN (as defined in the Specific Plan) portion of Planning Area 4 shall not 
exceed 130,680 square feet.  

 
Further, the Developer’s ability to develop specific uses on the Property is 
subject to and contingent upon compliance with the policies of Specific Plan and 
completion of applicable mitigation measures adopted by the City.  

 
3.9.2 Project Approvals 
 

Except as otherwise provided under the terms of this Development Agreement 
including the Reservations of Power in Section 3.9.5, the rules, regulations and 
official policies governing permitted uses of the Property, the density and 
intensity of use of the Property, the maximum height and size of proposed 
buildings, and the design, improvement and construction standards and 
specifications applicable to Development of the Property shall be the Project 
Approvals which consist of the following: 

 1. Fairfield General Plan, with amendments adopted by 
Fairfield City Council on ______________, 2011 through approval of City 
Resolution No. ____. 

 2. Fairfield Train Station Specific Plan, as adopted by Fairfield 
City Council on ______________, 2011 through approval of City Resolution No. 
______. 

 3. Fairfield Train Station Overlay Zone District, as adopted by 
Fairfield City Council on _____________, 2011 through adoption of City 
Ordinance No. ____. 
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Nothing herein shall affect City’s right to subsequently amend or rescind Project 
Approvals for properties outside Project Area. 

 
3.9.3 Subsequent Project Approvals 
 

  1. The Parties acknowledge that Development of the Project 
will require Subsequent Project Approvals.  The Project shall remain subject to all 
Subsequent Project Approvals required to complete the Project, including but not 
limited to: tentative maps, parcel maps, conditional use permits, PUD permits, 
development review and Minor Amendments to Specific Plan as defined in 
Section 14.3.1 of the Specific Plan.   

  2. Except as otherwise provided in Section 3.9.5, the City, in 
acting on Subsequent Project Approvals, shall apply the Project Approvals.  
Except as specifically set forth herein, this Development Agreement shall not 
prevent the City from denying or conditionally approving any Subsequent Project 
Approval on the basis of the Project Approvals.  This Development Agreement 
shall not limit in any manner the discretion that the City has under the Project 
Approvals and CEQA or other applicable state or federal laws or regulations to 
impose development conditions and mitigation measures on Subsequent Project 
Approvals.  Notwithstanding the foregoing or anything in this Development 
Agreement to the contrary, to the extent the terms and provisions of this 
Development Agreement are in conflict with any Subsequent Project Approvals, 
subdivision agreement, or general or specific conditions of approval, the terms of 
this Development Agreement shall prevail and control. 

  3. Notwithstanding any other provision of this Development 
Agreement, City shall grant no Subsequent Project Approvals within the Specific 
Plan until: 

a. The Greenbelt boundary has been amended by the 
Vacaville-Fairfield-Solano Greenbelt Authority consistent with the 
boundary shown in Exhibit 5, provided that the Greenbelt Authority 
is in existence at the time of annexation; and  

b. Project Area has been annexed to City consistent with 
the boundary shown in Exhibit 4. 

 

3.9.4 Timing of Development 
 

The Parties acknowledge that the Developer cannot at this time predict when or 
the rate at which phases of the Property will be developed.  Such decisions 
depend upon numerous factors which are not within the control of the Developer, 
such as market orientation and demand, interest rates, absorption, completion 
and other similar factors.  Except as expressly provided by this Development 
Agreement, the rate, timing, phasing and sequencing of development shall be at 
the discretion of the Developer.  In the event that a land use regulation is 
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enacted, whether by action of the City Council or by initiative or otherwise, which 
governs the rate, timing, phasing or sequencing of new development or 
construction in the City, such land use regulation shall not apply to the Project 
Area or the Project or any portion thereof.  The intent of the Parties in agreeing to 
this subsection is to avoid the result in Pardee Construction Co. v. City of 
Camarillo (1984) 37 Cal.3d 465 where a subsequent growth management 
program adopted by initiative prevailed over a prior land use agreement which 
did not expressly address the timing, phasing or sequencing of development. 

3.9.5 Limitations, Reservations and Exceptions 
 

All City regulations and policies which are not explicitly vested in Section 3.9.2 
may be subsequently adopted, amended, revised or modified by City in its sole 
discretion provided they are applicable to other similarly situated properties or 
developments within City or which are uniformly applied to all applicants.  
Development of the Project Area shall comply with any such subsequent 
development regulations and policies which are applicable to the Project Area. 
These subsequent development regulations include but are not limited to the 
following: 

 
1. Fees, taxes and assessments also applicable to other similarly 

situated properties or developments within the City (including increases to such 
fees, taxes and assessments based on the CPI, ENR or other updating process 
authorized by City), including but not limited to Development Impact Fees, except 
that in adopting any such fees, taxes or assessments, City shall account for 
Development Impact Fees paid pursuant to this Agreement . 

 
2. Processing fees and charges usually and uniformly imposed by the 

City on applicants and projects to cover the estimated costs to the City of 
processing applications for Subsequent Project Approvals, monitoring 
compliance with any Project Approvals or Subsequent Project Approvals, and 
monitoring compliance with Biological Mitigation measures. 

 
3. Procedural regulations relating to hearing bodies, petitions, 

applications, notices, findings, records, hearings, reports, recommendations, 
appeals and any other matter of procedure. 

 
4. The then-current California Building Standards Code referred to in 

California Health and Safety Code Section 18935 or other successor state 
statute and other Uniform Construction Codes provided that any such Uniform 
Code shall apply to the Development only to the extent that the Code has been 
adopted by the City and is in effect in the City.  Regulations governing 
construction standards and specifications include, without limitation, the City’s 
Building Code, Plumbing Code, Mechanical Code, Electrical Code, Fire Code, 
Grading Code and Department of Public Works standard specifications and 
details. 
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5. In the event that state or federal laws or regulations, enacted after 
the Effective Date or by determination of a court of competent jurisdiction, 
prevent or preclude compliance with one or more of the provisions of this 
Development Agreement, such provisions of this Development Agreement shall 
be modified or suspended as may be necessary to comply with such state or 
federal laws or regulations; provided, however, that this Development Agreement 
shall remain in full force and effect to the extent that the Parties agree that it is 
not inconsistent with such laws or regulations and to the extent such laws or 
regulations do not render the remaining provisions impractical to enforce. 

  
6. The Parties acknowledge and agree that the City is restricted in its 

authority to limit its police power by contract and that the limitations, reservations 
and exceptions set forth in this Section 3.9.5.6 are intended to reserve to the City 
all of its police power which cannot be so limited. 

 
7. It is acknowledged by the Parties that other public agencies not 

within the control of the City possess authority to regulate aspects of the 
Development of the Property separately from or jointly with the City and this 
Development Agreement does not limit the authority of such other public 
agencies. 

 
 8. City may enforce amendments to its Subdivision Ordinance, 
Chapter 25 of the Fairfield Municipal Code, provided such amendments do not 
preclude development of Project Area as contemplated by the Specific Plan. 
 
 9. City may enforce amendments to its Standard Specifications for 
public improvements as adopted by the City Council from time to time, provided 
that, in the case of conflict between those Standard Specifications and the street 
sections shown in the Specific Plan, the Specific Plan shall prevail. 
 

10. Except as explicitly provided by this Agreement, Developer retains 
whatever defenses and remedies it may have to protest or otherwise challenge 
City’s authority to impose City regulations and policies under this section 3.9.5, 
either facially or as applied to the Property, and nothing in this Agreement shall 
be construed as a waiver of such defenses and remedies. 
 

 
Section 4.0 City General Obligations; Land Exchange 

 
4.1 Annexation Support 

 
The City agrees to be the applicant to LAFCO for any amendments to 

City’s Sphere of Influence which may be needed in order for annexation of the 
Specific Plan area.  City also agrees to be the applicant or co-applicant with 
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Developer for the annexation to the City of those portions of the Specific Plan 
area as shown in Exhibit 4.  Developer agrees to pay for all applicant-filing fees 
required by LAFCO at the time of the application submittal.  Developer also 
agrees to pay for the preparation of all application materials, as may be required 
by LAFCO. Developer shall receive a Contemplated Northeast Fee credit for the 
estimated cost of preparation annexation application to the extent such cost is 
included in the Contemplated Northeast Fee.  

 
4.2 Greenbelt Amendment Support 

 
The City agrees to support the modification of the Greenbelt boundary by 

the Greenbelt Authority such that the modified boundary is consistent with 
Specific Plan, substantially in accordance with the proposed boundary 
modification as shown in Exhibit 5. 

 
4.3 Establishment of Community Facilities Districts 

 
The City agrees to initiate annexations to existing CFD(s) or the 

establishment of one or more new CFD(s), as described in Section 5.2, provided 
Developer pays all costs associated with the annexation to existing CFD(s) or 
establishment of new CFD(s). 

 
4.4 Processing Development Applications 

 
The City shall accept for processing, review and action all applications for 

Subsequent Project Approvals upon receipt of a complete application (as 
determined pursuant to the Permit Streamlining Act) and any required processing 
fee, and the City shall use its best efforts to timely process and consider all 
applications for City action that are necessary or desirable for the efficient and 
economical development and sale of the Project, including but not limited to 
entitlements, permits, approvals, contracts, acceptance of improvements, and 
release and reduction of bonds, whether discretionary or ministerial, provided all 
non-discretionary requirements of applicable law are satisfied.   

4.5 Land Exchange Between City and Developer  
 
4.5.1 Developer shall transfer fee title ownership of “Kelley Property” (APN 
0166-030-080 and APN 0166-020-080) to City, which contains approximately 
204 acres, located on the west side of Vanden Road, as shown on Exhibit 7, in 
accordance with Section 4.5.6 below. 
 
4.5.2 City shall transfer fee title ownership to Developer of “City Property,” which 
consists of APN 166-060-140 and that portion of 166-020-140 designated for 
Development by Specific Plan as shown on Exhibit 8, in accordance with Section 
4.5.5 below.  The total area of the City land being conveyed to Developer is 
approximately 98 acres.  The precise location and configuration of that portion of 
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APN 166-020-140 designated for development will be established as part of 
City’s subsequent approval of a Final Map on that parcel. 
 
4.5.3 Fee title ownership of both City Property and Kelley Property shall be 
transferred without any debt, liens, or assessments and without any easements 
or other encumbrances that would restrict or prohibit their planned use, as 
described in Specific Plan. 
 
4.5.4 Fee title ownership of both City Property and Kelley Property shall be 
transferred prior to City’s approval of the initial Final Map in Project Area, unless 
an alternate time is mutually agreed upon by Parties.   
 
4.5.5 City Obligations Related to Land Exchange 
 
 1. City shall convey City Property to Developer, which contains a total 
of 98 acres, consisting of 92 Adjusted Gross Acres, as defined in Specific Plan 
and 6 acres for the future right-of-way of New Canon Road.   
 
 2. City agrees to allow Developer to construct the Zone 1B pump 
station, including the hydro-pneumatic tank and water storage tank on its 
Northbay Regional Water Treatment Plant site.  The exact location shall be in the 
sole discretion of City.  The approximate area of the pump station improvements 
is 2 acres.  
 
 3. City agrees that Developer shall have the right to construct an 
approximate 6-acre storm water detention basin on the Kelley Property, 
subsequent to the land exchange, in the location shown in the Specific Plan, 
provided Developer pays all costs associated with the construction of the basin 
and provides Biological Mitigation for that construction. 
 

4. City further agrees that Developer shall have the right to construct 
an approximately 10-acre water-re-use basin on the Kelley Property, subsequent 
to the land exchange, in the location shown in the Specific Plan, provided 
Developer pays all costs associated with the construction of the basin and 
provides Biological Mitigation for that construction. 

 
5. The parties hereby acknowledge that they have agreed that the 

value of the land to be exchanged hereunder as of the contemplated future dates 
of transfer (“Exchange Value”): (a) the 92 acres to be transferred to Developer 
have a land value of $125,000 per acre, for a total value of $11,500,000; (b) the 6 
acres to be transferred for New Canon Road have a zero dollar value; (c) the site 
for the Zone 1 B pump station has a land value of $300,000, and (d) the right to 
construct storm water detention basin and water re-use basin on the Kelley 
Property, as described in subsections (3) and (4) above, has already been 
reflected in the land value of the remainder of Kelley Property described in 
Section 4.5.6.3 and therefore has no Exchange Value. 
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4.5.6 Developer Obligations Related to Land Exchange  
 
 1. Developer shall convey to City 16 Adjusted Gross Acres of the 
Kelley Property as public park land in partial satisfaction of Developer’s Quimby 
land dedication requirement for its Project. 
 
 2. Developer shall convey to City 34 adjusted gross acres of the 
Kelley Property as public park land.  These 34 acres have a land value of 
$125,000 per acre with a total Exchange Value of $4,250,000. 
 
 3. Developer shall convey the remainder of the Kelley Property, with 
an estimated area of 132 additional acres, with a land value of $8,000 per acre 
with a total Exchange Value of $1,056,000. 
 
 4. Developer shall construct improvements to the 50-acre Great Park 
site with an Exchange Value of $1,700,000.  These improvements shall include 
but are not limited to: rough grading of the 50-acre site, extension of wet and dry 
utilities to park site, and intersection improvements to Great Park’s northerly and 
southerly entrances.  The exact location, timing and nature of the improvements 
shall be determined by City.  Notwithstanding any other provision of this 
Agreement, the improvements described in this Section 4.5.6.4 shall not be 
eligible for Park Impact Fee credits. 
 
 5. Developer shall provide Biological Mitigation for the development of 
the entire Great Park site on the Kelley Property. The Exchange Value of this 
Biological Mitigation is $1,285,000.  Notwithstanding any other provision of this 
Agreement, the cost of the Biological Mitigation described in this Section 4.5.6.5 
shall not be eligible for Park Impact Fee credits. 
 
 6. Developer shall provide a cash payment to City in the amount of 
$3,508,800.   
 
 7. In addition to the Biological Mitigation otherwise required by this 
Agreement, Developer shall transfer to City mitigation credits with a current dollar 
value of $500,000 as described more particularly in Exhibit 24, for City’s use to 
mitigate the impact of City public works projects on City’s Northbay Water 
Treatment Plant site.  Said mitigation credits shall be from an approved mitigation 
bank, or by purchase, or a conservation easement on designated land 
appropriate for use within the Specific Plan area and approved by the agencies 
with jurisdiction over resources affected by public works projects on the Northbay 
Water Treatment Plant site.  If Developer does not have sufficient mitigation 
credits, Developer shall make an additional cash payment to City such that the 
total payment to City under this subsection 7 is equal to $500,000 as increased 
by the ENR. 
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 8. Developer shall be responsible to provide Biological Mitigation for 
its development of the 98-acre City Property it acquires from City through Section 
4.5.5. 
    
4.5.7 Fee Credits and Reimbursements Related to Land Exchange 
. 
 1. Developer shall receive Quimby fee credits for 16 acres of park 
land on the Kelley Property, provided Developer extends utilities to the park site 
and provides Biological Mitigation for those 16 acres at its cost, as described in 
Sections 4.5.6.4 and 4.5.6.5. 
 2. Developer shall receive Northeast Fee credits for the dedication of 
right-of-way for Vanden Road improvements in amounts established by the 
Contemplated Northeast Fee program for right-of-way cost. 
 3. Developer and City acknowledge that 34 acres of public park land 
on the Kelley Property are in excess of Developer’s Quimby land dedication 
requirements and are part of the bargained-for consideration being exchanged 
under this Agreement.  Developer acknowledges that City has the right, in its 
sole discretion, to reimburse its general fund for the purchase of this improved 
public park land obtained through the land transfer in Section 4.5 with in-lieu 
Quimby fees paid by other developers in the Specific Plan area and in the 
adjacent residential developments in the City.  Developer hereby agrees not to 
challenge any such reimbursement. 
 4. Developer acknowledges that City has the right, in its sole 
discretion, to reimburse its general fund for the purchase of the open space 
portion of the Kelley Property obtained through the land transfer in Section 4.5 
with the proceeds of CFD 2004, the new Open Space CFD or the open space fee 
revenue from the Northeast Fee.  Developer hereby agrees not to challenge any 
such reimbursement. 
 
4.5.8 Schedule of Developer’s Obligations Related to Land Exchange 
 
 1. Great Park Improvements.  Developer shall construct the 
improvement required by Section 4.5.6.4, concurrently with the first phase of 
Great Park construction.  
 
 2. Great Park Mitigation.  Developer shall provide Biological 
Mitigation, as required by Section 4.5.6.5, for the entire 50-acre Great Park site 
prior to construction of the first phase of Great Park construction. 
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 3. Cash Compensation. The timing of the cash payment from 
Developer to City, as required by Section 4.5.6.6 above shall be as follows. 
Concurrent with the approval of each Final Map on City Property, Developer shall 
pay City a percentage of the $3,508,800 equal to the percentage of the Final 
Map’s land area in relation to the total area of City Property.  By way of example 
only, if a Final Map filed by Developer encompasses 20 acres of the City 
Property, then the Final Map encompasses 20.4% of the total area of City 
Property.  The payment due City, in this example only, at the time of that Final 
Map approval would be $715,795 (20.4% x $3,508,800). The payment must be 
made on or before each date the City approves a Final Map encompassing City 
Property.  Subsequent payments by Developer to City shall be made in the same 
manner with each subsequent Final Map until the City has received a total 
payment of $3,508,800.  Because City Property has been evaluated as a future 
land value agreed upon by City and Developer, no interest shall be charged on 
the cash compensation. 
 
 4. Other Biological Mitigation.  Developer shall provide City with 
Biological Mitigation, as required by Section 4.5.6.7, prior to Developer’s 
construction of the Zone 1B pump station, including a hydro-pneumatic tank and 
water storage tank on City’s Northbay Regional Water Treatment Plant site. 
Developer shall be responsible for providing any required mitigation for the Zone 
1B pump station in addition to the mitigation described in Section 4.5.6.7, if any. 
 
4.6 Fire Station Construction and Property Option 
 
City shall grant Developer the right to construct a new Fire Station Building to 
replace existing Station 39, in accordance with Section 5.7.1.  Upon City’s 
acceptance of the new Fire Station Site improvements and new Fire Station 
Building, City shall provide an irrevocable written offer to transfer fee ownership 
of the existing Station 39 site and the improvements thereon to Developer in an 
“as is” condition.  Developer shall have 90 days to accept the offer in writing.  If 
City has not received a written acceptance of the offer to accept ownership of the 
Station 39 site and improvements in an “as is” condition, prior to the expiration of 
the 90-day period, City shall retain ownership thereof and Developer’s option 
shall have expired. Upon City’s acceptance of the new Fire Station Site 
improvements and new Fire Station Building, City shall modify the Response 
Area boundary for Station 39, consistent with the new Fire Station site location. 
 
Section 5.0 Developer’s Obligations to Construct Public Improvements; 

Financing 
 

5.1 Support for Funding Mechanisms for Municipal Services and Maintenance 
of Public Improvements, Public Parks, and Public Open Space Lands. 
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 5.1.1 Parties acknowledge that the Specific Plan requires the 
establishment of funding mechanisms to pay for the full cost of maintenance of 
all public improvements, public parks, and public open space within its 
boundaries.   The funding sources shall include some combination of CFDs, 
homeowners’ associations (“HOA”), or LLMDs. Through its consideration of the 
“FairfieldTrain Station Specific Plan Fiscal Impact Analysis, dated July 2011, 
prepared by EPS, City has determined that a combination of the CFDs, HOAs 
and LLMDs described in this Development Agreement can provide sufficient 
revenue to pay for the cost of maintaining:  
 

1. All parks within the Specific Plan, including the 16.5-acre first phase 
of the Great Park and the Lake Park; 

2. The Linear Park, including lighting, landscaping, pathways and or 
trails, improvements, public art and monumentation;  

3. Storm water detention facilities and related water quality features;  
4. All street lighting, landscaping, sidewalks, multiuse trails, street 

furniture or architectural features within the rights-of-way located 
within Specific Plan area for the following: Vanden Road, Peabody 
Road, Cement Hill Road,  New Canon Road and the public streets 
within Planning Areas 6 and 8;  

5. All public open space or private open space with public access; and  
6. All street lighting, landscaping, storm water facilities and sidewalks 

within the Pedestrian Realm abutting all local streets within 
Planning Areas 4 and 5.   

 
 5.1.2 Through its consideration of the “FairfieldTrain Station Specific Plan 
Fiscal Impact Analysis”, dated July 2011, prepared by EPS, City Council has 
determined that: 
 
  1.  The additional cost of police and fire services for Specific 
Plan area can be provided through the annexation of the Project Area to CFD 
2006-1 and the new non-residential CFD as described in Section 5.2.3 below 
(the “NR Public Safety CFD”); 
  2.  The revenue from the CFDs, LLMDs, and HOA described in 
Section 5.1 would be sufficient to cover the full cost of maintenance of the 
facilities described herein, without reliance on City’s general fund except to the 
extent required by state assessment district law to cover the “general benefits”; 
  3. The additional property tax, sales tax, and state subventions 
due to new development within the Specific Plan would be sufficient to pay for 
the cost to maintain new public roads within Specific Plan and to pay the added 
cost of general government services; and 
  4. The overall revenue generated by new Development 
contemplated by Specific Plan is sufficient to cover the cost of municipal services 
if all new development is annexed to CFD 2006-1 and the new NR Public Safety 
CFD is formed. 
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5.1.3  Developer agrees to support and not oppose the establishment of 
the funding mechanisms described in this Agreement to maintain public 
improvements and provide municipal services.  
 
5.2 Establishment of Community Facilities District(s)  

 
The Development Agreement contemplates, and Developer hereby agrees to 
support and not oppose the special tax on, the inclusion of Project Area lands 
within several Mello-Roos Community Facilities Districts (“CFDs”), as described 
in sub-sections 5.2.1 through 5.2.5 below.  These CFDs would levy a special tax 
to provide funding for various public purposes including, but not limited to, the 
provision of police and fire services, maintenance of public parks and public open 
space, acquisition of public open space, and construction of public 
improvements. 

 
Developer’s agreement to support such special taxes is subject to the condition 
that the City does not levy a special tax on residential properties that, at the time 
of establishment of each CFD, exceeds an annual combined total tax rate for all 
CFDs of 1.5% of the estimated assessed valuation of those residential 
properties.  The estimated assessed valuation of residential properties shall be 
determined by City at the time of formation of each CFD. This 1.5% “tax target” 
consists of the combined total of the 1% ad valorem property tax, any existing 
supplemental ad valorem property taxes and the proposed CFDs.  The 1.5% tax 
target excludes HOA dues, LLMD assessments, and any utility charges, utility 
user tax, parcel tax, sales tax or any other similar charges, taxes or fees that 
currently exist or may be subsequently adopted by City or other public agency. 

 
The maximum amount of tax capacity that will be available to finance public 
improvements after the municipal services CFDs as described in Section 5.2.1, 
5.2.2 and 5.2.3 have been formed shall be the residue of CFD revenue that 
remains within the 1.5% tax target. 

 
No Final Map shall be approved by City until and unless each of the CFDs 
required by the terms of this Section 5.2 has been established. 

 
5.2.1 Open Space CFD  

 
1. Developer agrees to support, and shall not oppose, a special tax on all 
Project Area land designated for residential use by the Specific Plan as part of a 
new CFD (the “Open Space CFD”), formed by the City at request of Developer. 
City agrees not to include Project Area in CFD 2004 if Project Area land 
designated for residential use is within Open Space CFD.     
 
2. Developer’s agreement to support such a tax is subject to the conditions 
that: 
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(a)  The tax revenue from this new CFD shall be used for the following 
purposes: (i) maintenance of a portion of the Great Park (ii) maintenance of open 
space land, and (iii) acquisition of open space land within the Greenbelt areas of 
the Specific Plan, with funding percentages for the use of the CFD tax revenues 
to be determined by the City at the time this Open Space CFD is formed. 

 
 (b) The initial tax rate for the Open Space CFD shall be equal to the 
tax rate for CFD 2004 that is in effect at the time of City’s formation of the Open 
Space CFD.  Parties acknowledge that as of the Effective Date, the annual tax 
rate for CFD 2004 is $133 for each Low Density housing unit, $93 for each 
Medium Density housing unit and $79 for each High Density housing unit. 

 
5.2.2 Public Safety and Parks CFD 

  1. Developer agrees to vote to support a special tax on all 
Project Area land, designated for residential and commercial use by the Specific 
Plan, by annexing such land to City’s existing Community Facilities District 2006-
1 (“CFD 2006-1”). 
 

2. Developer’s agreement to support such special tax is subject 
to the conditions that: 

a.  As of the Effective Date, the annual tax rate for CFD 2006-1 
is $602 for each single-family detached housing unit and 
$408 for each multifamily housing unit. 

b. As of the Effective Date, the annual tax rate for CFD 2006-1 
is $0.21 per square foot of building floor area for commercial 
buildings. 

c. CFD 2006-1 designates 78% of its tax revenue for public 
safety services and 22% for the maintenance of public parks. 

d. The tax revenue from CFD 2006-1 shall continue to be used 
to provide police and fire protection services and to provide 
maintenance of certain public parks; the parks within the 
Project Area that will be maintained by this tax revenue 
consist of the land portion of the Lake Park and the Great 
Park. 

3. Until the park maintenance revenue generated from CFD 
2006-1 within the Specific Plan area is sufficient to pay for 100% of the  cost of 
maintaining the Lake Park, Developer shall maintain Lake Park facilities. 

4. Until the park maintenance revenue generated from the  
Specific Plan is sufficient to pay for maintenance of the 16 acres of the Great 
Park constructed by Developer, Developer shall maintain the 16 acres of Great 
Park facilities. 
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5. All Developer maintenance required by subsections 5.2.2.3 
and 5.2.2.4 shall be in the same manner and to the same standards used by 
City, including the payment of prevailing wages for all work, to the extent 
prevailing wage is required under Section 5.6.6 in this Agreement. 

6. City shall transfer the balance of CFD 2006-1 revenues 
collected from within the areas defined in 5.2.2.3 and 5.2.2.4,  which are 
designated for maintenance of parks (i.e., 22% of the CFD 2006-1 revenue), after 
payment of administrative costs which are estimated to be between 1% and 5%, 
to reimburse Developer for the park maintenance.  This transfer of revenues 
collected  shall be transferred to Developer  annually beginning as each phase  
of the Parks as constructed in accordance with Exhibit 13-1 and 13-2 are 
completed, and will cease when the City assumes maintenance of each of the 
Lake Park and Great Park.  

  7. City will assume maintenance responsibility for the Lake 
Park and the Great Park, at such time as there are sufficient revenues available 
from CFD 2006-1 and the new Open Space CFD to pay for maintenance by City. 
It is assumed for purposes of this Agreement that the City will first assume 
responsibility of the Lake Park and then the Great Park. 
 

8.  Notwithstanding any other provision of this section 5.2.2 , 
Developer’s obligation for maintenance of the Lake Park and the 16 acres of the 
Great Park constructed by Developer will cease upon issuance of the last 
certificate of occupancy for residential development in Planning Areas 4 and 5 of 
the Project Area. 

 
5.2.3 Non-residential Public Safety and Open Space CFD 

1. Developer shall request the City to establish a new CFD for 
Project Area land designated for industrial or commercial uses within Planning 
Area 6 (the “NR Public Safety CFD”).  Developer agrees to support, and shall not 
oppose, a special tax on all Project Area land designated for industrial or 
commercial uses within Planning Area 6.  

2.  Developer’s agreement to support such special tax is subject to 
the following conditions: 

a. The tax revenue from the NR Public Safety CFD shall 
be used for public safety (i.e., municipal police and fire) services, including but 
not limited to expenses for personnel, equipment, and supplies and may be used 
for the maintenance of public open space as in accordance with Section 5.16.2. 

b. The annual tax rate for the Public Safety component 
of the NR Public Safety CFD, if the CFD were established in 2012, would be 
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$0.020 per square foot of net land area for parcels designated for industrial use 
by Specific Plan in Planning Area 6.  The tax rate shall be adjusted annually, with 
the annual adjustment based on the Urban Clerical Wage Earners CPI Index, as 
utilized in CFD 2006-1, and applying upon a 2012 base year, regardless of when 
the NR Public Safety CFD is formed.  In addition, a parcel will not be subject to 
the Public Safety component of the CFD tax until that parcel is developed or 
used for an industrial land use(s) allowed by the Specific Plan Planned 
Development Overlay Zone District.  

c. Prior to the establishment of the new NR Public 
Safety and Open Space CFDs, Developer may request that City increase the NR 
Public Safety CFD tax, in addition to the tax rate specified in subsection 1 above, 
to pay for the maintenance of open space lands within Planning Area 8 which 
have public access.  The amount of this additional CFD tax rate shall be based 
on the cost to maintain those open space lands.  The Parties shall agree on the 
amount of the additional tax rate prior to City’s establishment of the NR Public 
Safety CFD.  

3. If the new NR Public Safety CFD includes a component of its 
tax for maintenance of open space lands, as described in subsection 5.2.3.2.c 
above, Parties acknowledge that the NR Public Safety CFD’s initial revenue will 
not be sufficient to pay for the full cost of maintenance of open space lands.  Until 
the open space revenue from the NR Public Safety CFD is sufficient to pay for 
100% of City’s estimated cost of maintaining the open space within Planning 
Area 8: 

a. Developer shall maintain those open space lands in 
the same manner and to the same standards used by City, including, but 
not limited to, the payment of prevailing wages for all work, to the extent 
prevailing wage is required under Section 5.6.6 in this Agreement, and 

b. After deducting City’s annual cost of administration of 
the collection of CFD revenues, City shall transfer the balance of this CFD 
revenue collected within Project Area which is designated for the 
maintenance of open space to reimburse Developer for open space 
maintenance. 

When City determines that the Non NR Public Safety CFD open space 
maintenance revenue received from Project Area is sufficient to cover City’s 
estimated cost of maintaining the open space lands described in subsection 
5.2.3.2.c above, City shall commence maintenance of those open space lands. 
City’s obligation to assume maintenance responsibility shall not occur until it 
receives property tax revenues from County. 
 

5.2.4 General Provisions Regarding CFDs 

1. No Final Map shall be approved by City within Planning Area 
4 or Planning Area 5 until the land within the boundary of that Final Map has 
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been included in: (a) CFD 2006-1, and (b) the Open Space CFD described in 
Section 5.2.1 above.  

2. No Final Map shall be approved within Planning Area 6 until 
the land within the boundary of that Final Map has been included in the new NR  
Public Safety CFD described in Section 5.2.3 above. 

 3. As an additional condition to Developer’s agreement to 
support the special taxes of the CFDs, none of the following categories of land 
use or ownership shall be included in or subject to payment of special (i.e., CFD) 
taxes described herein: 

  a. public open space land;  
  b. City owned right-of-way; 
  c. land owned by City for municipal purposes; or 
  d. land covered by a conservation easement established 

in accordance with the provisions of Section 5.16.  
 4. Developer shall submit all required applications and 

submittal requirements and pay all costs associated with the establishment of 
any new CFD or annexation to an existing CFD. 

 5. As an additional condition to Developer’s agreement to 
support the special taxes of the CFDs, all CFDs shall include an annual 
escalation factor, which shall be the escalation mechanism and index utilized in 
CFD-2006-1. 

 6. City shall determine the use of CFD tax revenue in 
accordance with this Development Agreement and applicable law. 

 
 5.2.5 Infrastructure CFD 
 

1. Developer may request that City form one or more 
infrastructure CFD(s) for the purpose of funding the construction of public 
improvements required by the Specific Plan.  Developer agrees to support the 
special tax(es) of such CFD(s.) 

2. Developer’s agreement to support such special tax(s) is 
subject to the following conditions:   

a. The infrastructure funded by a CFD pursuant to this 
section shall be located within Project Area and shall not be a public 
improvement funded by a Development Impact Fee, including the Northeast Fee.   

b. The amount of any taxes levied by one or more 
infrastructure CFDs available shall be limited in accordance with Section 5.2 
above. 
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5.3 Lighting Landscaping Maintenance Districts 

 
5.3.1 Establishment 
 
 1. Developer agrees to support the inclusion of all land within 

Project Area designated for residential, commercial, office, industrial or private 
recreational development into a Lighting Landscaping Maintenance District 
(“LLMD”).  Each LLMD shall be established by City in accordance with the 
requirements of this Section 5.3 and pursuant to California Streets and Highways 
Code Section 22500, et seq., and the City’s regulations and ordinances.  

 
 2. All land within Project Area which is designated for 

residential, commercial and private recreational uses shall be in the Residential 
LLMD.  

 
 3. All land within Project Area which is designated for industrial 

uses shall be in the Industrial LLMD. 
 
 4. Developer shall submit all required information and pay for 

all costs associated with the processing and approval of each LLMD within the 
Project Area. 

 
 5. No Final Map within Project Area shall be approved by City 

until and unless it is included in a LLMD. 
 
 6. Developer’s agreement to support formation of the LLMDs 

described above is subject to the condition that the public improvements 
maintained by the Residential and Industrial LLMDs shall include the following: 

  a. the Linear Park within Specific Plan area; 
  b. the street lights, sidewalks, landscaping, street 

furniture and other architectural features within the rights-of-way of those portions 
of Jepson Parkway, Peabody Road, and New Canon Road, within the residential 
areas that are within the Specific Plan area;  

  c. Water portion of Lake Park, including storm water 
detention and conveyance facilities; and 

  d. Storm drainage facilities. 
 

5.4 Master Homeowners Association 
 
5.4.1 Establishment  
 
 Developer shall establish a Master Homeowners Association 

(“Master HOA”) for all land within Project Area designated for residential use or 
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mixed residential-commercial use by the Specific Plan.  No Final Map for 
residential development in the Project Area shall be approved by City until and 
unless the Master HOA has been established.  Developer shall submit to City 
draft CC&Rs prior to their recordation for the City’s review and approval.  CC&Rs 
shall contain a provision that precludes their subsequent amendment without the 
prior, written consent of the City. 

 
5.4.2 Duties and Obligations 
 
 The duties and obligations of the Master HOA shall include, but not 

be limited to, the maintenance and operation of improvements, landscaping, 
structures and facilities, within Project Area that benefit Master HOA residents, 
consisting of the following: 

 
 1. Maintenance of all common areas which are designed and 

intended for use by residents, including pocket parks, landscape corridors, trails, 
plazas, private streets and private alleys;  

 2. Maintenance of all parks with the exception of the Linear 
Park, Great Park and Lake Park;  

 3. Operation and maintenance of the Village Club, described in 
Section 5.4.3 and any other private recreation facilities required by the Specific 
Plan or proposed by HOA;  

 4. Maintenance of all walls and fences abutting public rights-of-
way or public and private parks that are not maintained by private property 
owners; and 

 5. Maintenance of all landscaping, lighting and walkways within 
the Pedestrian Realm of all Project Area streets except Vanden Road and New 
Canon Road. 

 
The HOA CC&Rs shall include standards for maintenance of items 1-6 above.  
The HOA maintenance standards shall not be less than City’s standards of 
maintenance for comparable facilities.  Parties agree that City shall have no 
responsibility for maintenance of property line walls or fences.   

 
Nothing herein shall preclude Developer from establishing, in addition to Master 
HOA, an HOA for one or more portions of Project Area, to maintain or operate 
improvements, landscaping, structures or facilities for the exclusive benefit and 
use of residents within that particular portion of the Project. 

 
5.4.3 “Village Club”  
Developer shall construct the Village Club for use by Master HOA.  The 

Village Club shall be constructed in Planning Area 4 and shall be consistent with 
its description in Specific Plan and shall meet the following minimum criteria: 
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 1. Minimum net site area shall be 3.5 acres;  
 2. Clubhouse with a minimum building floor area of 8500 

square feet which includes a fitness center, meeting room, kitchen and other 
recreational uses for residents;  

 3. Swimming pool and spa;  
 4. Outdoor recreational activities, which may include tennis 

courts, sports courts and tot lot; and  
 5. Sufficient on-site parking to satisfy the parking requirements 

of City’s Zoning Ordinance. 
 
The timing for construction of the Village Club shall be determined through 

City’s approval of the Master PUD Permit for Planning Area 4. 
 
5.4.5 Planning Area 5 Recreational Center 
 
Developer shall construct a private recreation center in Planning Area 5 

for use by HOA and shall meet the following minimum criteria: 
 
 1. Minimum net site area shall be one acre;  
 2. Recreation building with a minimum floor area of 5000 

square feet; and 
 3. Swimming pool and spa or other recreational facilities of 

comparable value. 
The timing for construction of the Recreational Center shall be determined 
through City’s approval of the Master PUD Permit for Planning Area 5. 

 
5.5 Development Impact Fees 
 
 5.5.1 Adoption of Contemplated Northeast Fee  
 

1. Parties acknowledge that the fee programs of the City’s 
existing Development Impact Fees do not include or do not fully fund, all public 
improvements required by the Specific Plan.  Parties further acknowledge the 
need for City to enact new or amended Development Impact Fees to pay for the 
construction of those public improvements. 

 
2. City shall consider adoption of the Contemplated Northeast 

Fee substantially in accordance with Exhibits 10, 11 and 14 within 270 days of 
the Effective Date. 

 
3. Developer agrees to support City’s adoption of the 

Contemplated Northeast Fee, Contemplated AB 1600 Traffic Impact Fee and 
Contemplated AB 1600 Park Impact Fee and Developer agrees to not challenge 
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by court action the adoption and implementation of the Contemplated Northeast 
Fee, Contemplated AB 1600 Traffic Impact Fee and Contemplated AB 1600 Park 
Impact Fee. Developer’s agreement to support, and to not challenge these fees 
is subject to the following conditions, and shall not apply if and to the extent the 
fees do not adhere to the following criteria:  

 
a. The Contemplated Northeast Fee adopted by City does not 

exceed the amounts shown in Exhibit 11; 
b. The projects to be funded by the Contemplated Northeast 

Fee include the projects and funding allocations shown in 
Exhibits 10 and 14; 

c. The amount of the increase in City’s Contemplated AB 1600 
Traffic Impact Fee does not exceed 100% of the current AB 
1600 Traffic Impact Fee;  

d. The projects to be funded by the City’s Contemplated AB 
1600 Traffic Impact Fee include all of the projects and 
funding allocations listed in Exhibit 10 and 14, and the 
funding allocations for each individual project does not 
change by more than 5%, unless agreed to by Parties; and 

e. The City contemporaneously adopts City’s Contemplated 
AB 1600 Park Impact Fee and the amount of this fee is a 
25% reduction in the current AB 1600 Park Impact Fee. 

 
4. Parties acknowledge that the City Council retains the 

discretion not to adopt Contemplated Northeast Fee, Contemplated AB 1600 
Traffic Impact Fee and Contemplated AB 1600 Park Impact Fee (together, the 
“Contemplated Fees”) as a result of the public hearing process required by law in 
connection with the consideration of the fee adoption.  Parties further 
acknowledge that it is possible that the Contemplated Fees may be adopted by 
City but that any or all of them may be overturned through court action or 
referendum.  If the Contemplated Fees are not adopted by City within 270 days 
of the Effective Date, or if the Contemplated Fees are adopted in fee amounts 
that do not meet the requirements of subsections 5.5.1.3(a) through (e) above, or 
if any of the Contemplated Fees are overturned by court action or referendum, 
Developer shall nonetheless make financial payments to City in an amount equal 
to the Contemplated Fees, and this Agreement’s provisions regarding the 
payment of fees and fee credits shall apply to these payments, as if the 
Contemplated Fees were adopted and in effect;  provided, however, that the City 
and Developer shall negotiate in good faith mutually acceptable changes to the 
scope of the public improvements to be constructed under sections 5.5.2 and 
5.5.3 below (other than those required as Biological Mitigation). 
 

5.5.2 Scope of Contemplated Northeast Fee Improvements For Specific 
Plan Area. 
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  1. The Contemplated Northeast Fee will fund certain public 
improvements which primarily benefit new development within Specific Plan 
area.  New development within the boundary of the Contemplated Northeast Fee 
boundary but outside Specific Plan area will not be required to pay that portion of 
the fee which funds those improvements which primarily benefit the area within 
the Specific Plan. 
 

 2. The public improvements funded by Contemplated Northeast 
Fee which primarily benefit the area within Specific Plan are those listed in the 
Exhibit 10.  

 
5.5.3 Scope of the Contemplated Northeast Fee Improvements 
 
The public improvements to be funded, wholly or in part, by the 

Contemplated Northeast Fee shall include those listed in the Exhibits 10 and 14.  
The Parties agree that those improvements within the area of the Specific Plan 
are consistent with the policies and standards of Specific Plan. 
 

5.5.4 Payment of Development Impact Fees 
 

1. Developer shall pay all Development Impact Fees adopted 
by City, including Contemplated Northeast Fee in the amounts in effect at the 
time they are due and payable. 

2. The Contemplated Northeast Fees shall be paid by 
Developer or by credit applied by City, to extent credit has been earned by 
Developer, at the time of City’s issuance of building permits.  For eight (8) years 
following the date of the initial Contemplated Northeast Fee payment by 
Developer, the first $100,000 of those fees due in each calendar year shall  be 
paid to City in cash rather than taken as credits in lieu of fees.  At the end of this 
eight (8) year period, the required initial, annual of cash payment shall be 
discontinued.  Said Contemplated Northeast Fees shall be used by the City to 
fulfill City’s obligations under the Contemplated Northeast Fee program. Those 
obligations include but are not limited to the design and/or construction of 
improvements listed in Exhibits 10 and/or 14.  

3.  The City will prepare an update to the Contemplated 
Northeast Fee at least once every 5 years, or sooner if in the City’s sole 
discretion, significant revisions to the revenue, funding mechanisms or projects in 
Exhibits 10,11 and/or 14 occur. This update may be postponed at the mutual 
request of the Parties, but the City will conduct reviews otherwise required by 
applicable law. The update will contain or reflect the following: 

a) An update of costs and scope of improvements funded by 
the Contemplated Northeast Fee; 
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b) An update of the fee revenue received from Northeast Area, 
including Contemplated Northeast Fees, Contemplated AB 
1600 Traffic and Park Impact Fees and Construction License 
Tax; 

c) An accounting of any additional funds received or reduction 
in funds committed from local, state or federal transportation 
agencies utilized or secured to construct improvements, as 
compared to the assumptions used in the Contemplated 
Northeast Fee program;  

d) An accounting of any additional funds received from other 
sources to construct improvements included in the Northeast 
Area Fee Program; 

e) An analysis of development completed with comparisons to 
densities contemplated in the FTTSP and Northeast Fee 
Areas that encompasses the geographical area that 
generates the fees; and 

f)  An accounting of the completion of any improvements 
funded by the Contemplated Northeast Fee. 

Any adjustment to the fee program shall be based on the results of the update.    
 

 5.5.5 Credits for Contemplated Northeast Fees and Contemplated 
AB 1600 Traffic Impact Fees. 

 1. When Developer constructs improvements which are 
part of the fee programs for City’s Development Impact Fees, including the 
Contemplated Northeast Fee and AB 1600 Traffic Impact Fee, Developer shall 
receive fee credits or reimbursement from City.  The timing and manner of the 
fee credits or reimbursements shall be in accordance with this Agreement.   

 2. A fee credit shall be earned by Developer when it has 
taken an action to complete an item listed in the adopted fee program for 
Contemplated Northeast Fee or Contemplated AB 1600 Traffic Impact Fee.  
Such actions consist of those listed in subsections a through c immediately 
below.  A fee credit is earned when Developer: 

a. has entered into an improvement agreement 
with City to construct a public improvement which is included in the 
fee program for the Contemplated Northeast Area and 
Contemplated AB 1600 Traffic Impact Fee; 

b. dedicated right-of-way or provided biological 
mitigation, to the extent such right-of-way or Biological Mitigation is 
included in an adopted fee program; or 
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c. funded the preparation of Specific Plan, EIR 
and related studies. 

3. Fee credits shall be earned by Developer and 
credited by City for the transportation component of the Contemplated Northeast 
Fee separately from the TSSP Area Funded Improvement component of the fee.  

 4. The amount of the Contemplated Northeast Fee credit 
or Contemplated AB 1600 Traffic Impact Fee credit associated with each 
subdivision improvement agreement shall be equal to the estimated cost of the 
improvement being constructed, including right-of-way dedication and Biological 
Mitigation, as described in the adopted fee program for the Contemplated 
Northeast Fee or the Contemplated AB 1600 Traffic Impact Fee.  If the 
Contemplated Fees do not take effect, the amount of the fee credit associated 
with each subdivision improvement shall remain the estimated cost of the 
improvement as shown in Exhibits 10, 14 and/or 26.  The amount of the fee 
credit, as determined by City, shall be included in the subdivision improvement 
agreement. 

 5. Any Fee credits earned by Developer shall be applied 
by City only to Development within the Project Area and may not be transferred, 
unless agreed to by the Parties. 

 6. If Developer defaults on an improvement agreement 
described in this subsection, Developer shall lose all unused fee credits and shall 
compensate City for fee credits used in lieu of paying fees.  The compensation 
due City shall be paid to City within thirty (30) days of the notice of default under 
the improvement agreement and shall be equal to: 

  a. 100% of the dollar amount of the fee credits 
used, and 

  b. accrued interest from the date fee credit was 
used, compounded at an annual rate of 6%, and 

  c. liquidated damages in an amount equal to 20% 
of the dollar amount of the fee credits used. 

The parties agree that the City will depend on Developer for the timely 
completion of improvements under each improvement agreement executed when 
fee credits are earned, and failure to complete the work under an improvement 
agreement will affect the public as well as other property owners and require the 
City to incur damages related to bidding and completing the work.  Because the 
amount of those damages is difficult or impossible to ascertain or to prove, the 
parties agree that liquidated damages fixed at twenty percent (20%) of the fee 
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credits deemed earned pursuant to the improvement agreement is a reasonable 
estimate of such damages. 

5.5.6 Fee Credits: Park Impact Fees 

 1. Developer shall receive Park Impact Fee credits for the public parks 
and qualifying pocket parks (as described more particularly in Section 5.11.4 
below), Developer constructs, as provided in this subsection. 

 2. The public park improvements eligible for fee credits are only those 
listed in Exhibit 13-1.  City may, at its discretion, direct Developer to construct 
additional public park improvements; in that event, such improvements shall also 
be eligible for fee credits.  The types of fee credits provided by City for public 
park, and qualifying pocket park, improvements constructed by Developer consist 
of the following: 

a. City’s Contemplated AB 1600 Park Impact Fees; and 

b. 25% of City’s Park and Recreation Bedroom Tax. 

3. When Developer is eligible for an AB 1600 Park fee or 25% Park 
and Recreation Bedroom Tax credit, the amount of the fee otherwise due and 
payable at the time of building permit issuance, shall be deducted from each 
permit until the total amount of the fee credit has been exhausted. 

4. If the amount of fee credit is less than the amount of the otherwise 
applicable fee, Developer shall thereafter pay an amount which, when added to 
the credit received for the construction of facilities, equals the fee obligation. 

5. If the amount of fee credit is greater than the amount of the 
otherwise applicable fee, Developer shall be paid the difference from the 
appropriate Development Impact Fee fund pursuant to a subsequent 
reimbursement agreement (as described more particularly in Section 5.5.6.8 
below) between City and Developer for the improvements constructed.  City shall 
not unreasonably withhold reimbursement to Developer if funds are available, but 
City may defer reimbursement if such funds are needed for other Development 
Impact Fee projects in the Specific Plan.    Reimbursement from City to 
Developer, if any, will occur as described in 5.5.6.6.   

6. City shall use Park Impact Fees collected within the Specific Plan 
area to reimburse Developer for the construction costs of the parks constructed 
by Developer in accordance with Exhibits 13-1 and 13-2 that exceed the amount 
of fee credits that can be utilized by the Project.   This reimbursement shall occur 
on an annual basis and shall be paid only to the extent the City has available 
Park Impact Fees which: (a) had been collected by City during the prior calendar 
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year, (b) are not subject to reimbursement to other developers in City, and (c) are 
described in a reimbursement agreement. 

7. In order for Developer to receive reimbursement, City and 
Developer shall first enter into a reimbursement agreement to be executed at the 
time of the improvement agreement. In addition to its other terms, the agreement 
shall provide that: 

a.  The general fund of the City is not liable for payment of any 
obligations arising from the agreement; 

b.  The credit or taxing power of the City is not pledged for the 
payment of any obligations arising from the agreement; 

c.  The land owner shall not compel the exercise of the City 
taxing power or the forfeiture of any of its property to satisfy any obligations 
arising from the agreement; 

d.  The obligation arising from the agreement is not a debt of 
the City, nor a legal or equitable pledge, charge, lien, or encumbrance, upon any 
of its property, or upon any of its income, receipts or revenues, and is payable 
only from the fees deposited in the appropriate City Development Impact Fee 
fund; and 

e.  The reimbursable amount shall be adjusted annually in 
accordance with the ENR applicable to the fees themselves, or otherwise 
adjusted by agreement between the Parties. 

5.6 Public Improvements 
 
5.6.1 Compliance with City standards 
 

Except for the street cross-sections shown in Specific Plan, all 
public utilities, streets and improvements shall be constructed in accordance with 
generally applicable adopted City public works standards (the “General 
Standards”).  Parties acknowledge that the street cross-sections shown in 
Specific Plan vary from the General Standards.  Through adoption of this 
Development Agreement, City Council approves a waiver from the General 
Standards provided that Developer follows the requirements of Chapter 10 of the 
Specific Plan.  

 
5.6.2 Developer’s general obligation to construct public improvements 
 

1. Developer shall construct all public improvements within 
Project Area in the time, manner and location as required by the Specific Plan, 
Development Agreement, and Subsequent Project Approvals.  
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2. Developer may be required to construct certain 

Contemplated Northeast Fee transportation improvements through the process 
described in Section 5.8.   

 
3. The Developer’s obligation to construct Contemplated 

Northeast Fee public improvements, within or outside of Project Area, consists of 
all actions necessary to allow construction to commence and be completed.  
Developer’s obligation to construct includes but is not limited to the following 
activities: 

 
a. Acquisition of the right-of-way needed to construct the public 

improvement; right-of-way may be in fee title or easement, as 
directed by City and shall include any necessary temporary 
construction easements; 

b. Securing permits from federal, state or local agencies having 
permit authority and compliance with the conditions of 
approval of those permits which include but are not limited to 
the acquisition of easements or rights-of-way and 
construction of improvements; 

c. Compliance with Biological Mitigation and with conditions of 
approval of any federal, state or local agency; and 

d. Preparation of improvement plans for review and approval of 
City. 

 
4. City agrees to fully cooperate with Developer to assist 

Developer in meeting its obligations described in subsection 5.6.2.3 above.  
City’s actions to cooperate include: (a) City’s willingness to consider exercising 
its right of eminent domain in accordance with the statutory procedure if 
Developer is unable to acquire necessary right-of-way after diligently pursuing 
such acquisition and (b) being a signatory to all permits and applications for 
approval from federal, state and local agencies necessary to implement 
Biological Mitigation, on a case-by-case basis where the permitting agency 
requires City to be the applicant or where City deems it is in the public interest to 
be the applicant. 

 
5.6.3 Developer’s Obligation to Manage Construction of Transportation 

Improvements on Behalf of City  
 
 1. Developer may be required by City to construct certain 

Contemplated Northeast Fee transportation improvements as described in 
Section 5.8.   

 
  2. Developer agrees to retain at its own expense a construction 

manager to manage the construction of these improvements on behalf of and 
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under the direction of the City.  The management of the construction of these 
improvements includes the scope of activities described in subsection 5.6.2 
above. 

 
5.6.4 Developer’s Obligation to Assist in Construction of Vanden Road 

(Jepson Parkway). 
 

1. The provisions of Sections 5.6 and 5.8 presume that STA 
will provide funding for City to construct improvements to Jepson Parkway 
to match the street cross-section shown in Specific Plan, from its 
intersection with Peabody Road to Leisure Town Road.  The current 
estimated amount of this STA funding is approximately $22 million dollars. 

 
2. Developer shall provide Biological Mitigation for 

improvements to the Jepson Parkway.  City shall utilize any credits 
received from Developer as Biological Mitigation to defray City’s share of 
the construction cost for the Jepson Parkway.  The amount of Biological 
Mitigation provided by Developer shall be sufficient to satisfy all of the 
mitigation requirements for Phase 1 of the Jepson Parkway, defined as 
the portion of Jepson Parkway between Peabody Road and Leisure Town 
Road per “Biological Opinion for the Proposed Jepson Parkway Project, 
Solano County, California (District 4-SOL-0-STA)” issued by United States 
Fish and Wildlife Service dated May 27, 2010.  The Biological Mitigation 
that Developer shall provide is as follows: 
 

a. Vernal Pool Species Preservation 
Amount of mitigation to be provided:  2.64 credits (acres) 
Value of mitigation:  2.64 credits (acres) x $120,000 /credit = 
$316,800 
 
b. Contra Costa Goldfield Preservation 
Amount of mitigation to be provided:  9.54 credits (acres) 
Value of mitigation: 9.54 credits (acres) x $300,000 /credit = 
$2,862,000 
 
c. Contra Costa Goldfield Restoration 
Amount of mitigation to be provided:  1.98 credits (acres) 
Value of mitigation:  1.98 credits (acres) x $400,000 /credit = 
$792,000 
 
d. California Tiger Salamander Upland Habitat Preservation 
Amount of mitigation to be provided:  68.1 credits (acres) 
Value of mitigation:  68.1 credits (acres) x $7,000 /credit = 
$476,700 
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The total value of Biological Mitigation that Developer shall provide shall 
be $4,447,500, which shall be applied as fee credits toward Developer’s 
Contemplated Northeast Fees and Contemplated AB 1600 Traffic Impact Fees in 
accordance with Section 5.5 above.  Developer shall provide the Biological 
Mitigation no later than July 1, 2013.   

 
Developer may, at its option, offer to transfer to City Biological Mitigation 

bank credits in excess of those described immediately above (the “Additional 
Biological Mitigation”), which Additional Biological Mitigation would be used for 
Phases 2 and 3 of the Jepson Parkway Project.  City shall have the right in it sole 
discretion to accept the Additional Biological Mitigation or any portion thereof.  
Any Additional Biological Mitigation shall be valued at market price at the time the 
credits are provided, and if accepted by City, Developer shall receive fee credits 
against its Contemplated Northeast Area Fees or Contemplated AB 1600 Traffic 
Impact Fees for any required Additional Biological Mitigation in the same manner 
as the mitigation provided for Phase 1 of the Jepson Parkway; in that event, at 
the time City accepts Additional Biological Mitigation, City and Developer shall 
also agree to corresponding fee credits. 
 

 3. Through the execution of this Agreement, Developer hereby 
irrevocably offers to dedicate to City the additional right-of-way needed for the 
widening of Vanden Road along the Project Area’s entire frontage with Vanden 
Road.  The dedication shall be consistent with the street cross-section for 
Vanden Road shown on Figure 10-3 of the Specific Plan.  The preliminary 
alignment for the Vanden Road Improvements is as shown in Exhibit 21.  In 
addition to the permanent right-of-way required, the dedication shall also include 
a temporary construction easement and any slope easements for grading outside 
of the future right-of-way for Vanden Road.  City shall provide a conceptual 
description of the right-of-way needed for the land based on subsequent 
engineering design and STA approval.  Developer shall prepare a legal 
description and deed for the City’s review and approval.  Developer shall convey 
such right of way to City no later than March 1, 2013.  

 
 4. Developer shall construct and install all improvements within 

the Vanden Road right-of-way abutting the entire Project Area, within the City 
limits of the City of Fairfield, which are not included in City’s construction of the 
road improvements on behalf of STA.  These improvements may include but are 
not limited to: additional grading, streetlights, landscaping, irrigation, sidewalks, 
street furniture, and soundwalls. These improvements shall be consistent with 
those outlined in the Specific Plan.  Developer agrees to construct and install any 
such additional improvements in the timing and manner as required by City 
through Subsequent Project Approvals, and Developer shall receive fee credits 
for only those improvements included in the Northeast Area or AB 1600 Traffic 
Fee Programs. 

 



City Council Draft DA 7-13-11 46

 5. No PUD Permit or tentative subdivision map shall be 
approved by the City for any portion of Project Area until the earlier of the 
following occurs: 

 
  a. STA and City have entered into a funding agreement 

for Vanden Road improvements from Peabody Road to Leisure Town Road 
intersection and STA’s portions of the funds have been appropriated for those 
improvements, or 

 
  b. Developer has submitted and City has approved an 

alternate plan for the funding of Vanden Road improvements. 
 

5.6.5 Developer shall fund, and the City shall design, the Zone 1B pump 
station, storage reservoir, and appurtenant facilities, with Developer reimbursing 
City for the cost of the design.  Developer shall construct these facilities as part 
of the Project.  The design, review, inspection, and construction costs paid by 
Developer shall be eligible for Zone 2 water connection fee credits. 

 
5.6.6 Prevailing Wages  
 

Developer shall pay prevailing wages to the extent required by the 
Prevailing Wage Law (California Labor Code Section 1720 et seq.).  Developer 
hereby agrees to defend, indemnify and hold the City, its officers, agents and 
employees free and harmless from any liability based the failure of Developer or 
its contractors or subcontractors to pay prevailing wages as required by said 
provisions of the Labor Code.   

  
5.7 Fire Protection 

 
5.7.1 Fire Station Site and Fire Station Building 

 
 1. City shall select two or more potential Fire Station Sites for 

the construction of a new Fire Station Building which will replace existing Station 
39.  The location of these potential sites shall be in the general locations shown 
on Exhibit 12.  City’s selection of the potential sites shall occur concurrently with 
City approval of the initial PUD Permit for Planning Area 4 or Planning Area 5, 
whichever occurs first.  The Fire Station Site shall not be less than 1.5 acres and 
shall not exceed 2.0 acres.  

 
 2.  Developer shall construct a new Fire Station to replace Fire 

Station 39.  Current Fire Station 39 is approximately 2400 square feet of living 
area with an approximate 1800 square foot garage on .69 acres.  Developer shall 
construct a fire station equivalent in size to Station 39, with additional square 
footage for separate sleeping quarters for men and women and any code 
compliance updates.  The size of the fire station required to be built by Developer 
will be a maximum of 5000 total square feet, including garage area. 
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  2. Prior to or concurrent with the initial Final Map approval in 
Planning Area 4 or Planning Area 5, whichever occurs first, Developer shall 
acquire and convey, at no cost to City one of the potential Fire Station Sites 
selected by City as described in subsection 5.7.1.1 above.   

 3. Prior to the issuance of any building permit for a residential 
dwelling in Planning Area 4 or Planning Area 5, Developer shall submit 
construction drawings to the City for the Fire Station Building, which includes all 
site improvements.  The construction standards shall be substantially in 
accordance with the Station 41 construction drawings, shown in Exhibit 22, 
except the drawings shall conform to the Building Code then in effect at the time 
of submittal.   

 
 4. City shall have the right to review and approve the drawings 

prior to the start of construction.  City shall have the right to modify the plans to 
add floor area provided that: (a) City contributes money equal to the incremental 
cost of the modification at the time of construction as fee credits to Developer; 
and (b) the total incremental costs resulting from the added floor area do not 
exceed the value of AB 1600 Public Facilities fee credits for 400 dwelling units. 

 
 5. Developer shall construct Fire Station Building such that it is 

beneficially operational, meaning capable of being utilized for its intended 
purposes, as determined by City, prior to the issuance of the building permit for 
the 500th residential dwelling unit in Planning Area 4.  No residential building 
permits shall be issued in Planning Area 5 until the Fire Station Building is 
complete and operational.  

 
5.7.2 Reservation of Fire Training Center Site 
 

Developer shall reserve, for future acquisition by City, a minimum 5-acre site in 
the industrial area for a fire training center, in the general location shown on 
Figure 1-2 of Specific Plan.  This offer of dedication shall be shown on the initial 
parcel or tentative subdivision map in Planning Area 6.  The term of the offer of 
dedication shall be for 5 years from the date that public streets and utilities 
abutting the site are constructed.  The cost of the acquisition shall be equal to its 
appraised value at the time of acquisition. Parties shall agree on the selection of 
the appraiser.  If City chooses to acquire the fire training center site from 
Developer, City may provide compensation, in an amount equal to its appraised 
value, to Developer in cash, fee credits or any other method mutually agreed 
upon by Parties. 
 

 
5.8 Transportation Improvements   
 

1. All transportation improvements including but not limited to roads, 
multi-use trails, sidewalks and bicycle paths shall be constructed in accordance 
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with the Specific Plan, as may be amended by City, with respect to street cross-
section, lane configurations, traffic signal location, landscaping and approximate 
alignment. 

 
5.8.1  Contemplated Northeast Fee Transportation Improvements 

Constructed by Developer 
 
1. Parties acknowledge that phasing of the construction 

Transportation Improvements by Developer cannot be determined at this time 
due to the uncertainty regarding the timing of: (a) roads constructed by Villages 
at Fairfield project, (b) funding of Jepson Parkway improvements by STA, and (c) 
roads constructed by other projects within the Specific Plan area.  This section 
provides that Developer will have a specified financial obligation to construct, or 
to pay for City’s construction of, Transportation Improvements with each 
Development Project, and that City shall determine what Transportation 
Improvements will be constructed in connection with each such Development 
Project. 

 
2. The dollar amount of the Transportation Improvements required to be 

constructed by Developer or funded by Developer with each Development 
Project shall be equal to 150% of: 

 a. the number of residential units within each Development 
Project application, 

 b. multiplied by the per unit dollar amount of the transportation 
component of Contemplated Northeast Fee in effect at the time of Development 
Project Approval.  Because the amount of the Contemplated Northeast Fee 
varies by residential density category, the number of residential units in each 
density category shall be multiplied by the fee for that density category. 

 
3. The number of residential units within a Development Project shall 

be calculated as follows: 
 a. Each lot designated by the Master PUD Permit as a single 

family residential shall be considered as one dwelling unit. 
 b. The number of residential units for each lot designated by 

the Master PUD Permit as multifamily residential, condominium or townhouse 
shall be equal to the maximum number of residential units allowed by the Master 
PUD Permit. 

 
4.  In order to ensure that the Transportation Improvements are 

constructed in logical and cost effective segments, City shall, as determined 
through its adoption of conditions of approval of a Development Project, require 
Developer to:  

  
 a. Construct certain Transportation Improvements, as 

determined by City. The cost of  those Transportation Improvements shall not 
exceed the sum of the transportation component of the Contemplated Northeast 
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Fees which would be paid by development of that Development Project multiplied 
by 150%, except as may be provided in subsection (c) immediately below.  The 
cost of the Transportation Improvements shall be based on the most recent 
version of the construction cost estimates of the Contemplated Northeast Fee in 
effect at the time of Development Project approval; or 

 
 b. Make a cash payment to City in lieu of its construction of 

Transportation Improvements, if City determines that the obligation of a particular 
Development Project would not result in the construction of a Transportation 
Improvement in a logical and cost-effective segment. 

  
5. The timing of Developers’ satisfaction of its obligations in 

subsection 4 immediately above shall be determined by City through its adoption 
of conditions of Approval for each Development Project. 

  
6. For the purpose of calculating Contemplated Northeast Fee credits, 

City shall assign an EDU value for each Transportation Improvement constructed 
by Developer, or each cash payment made by Developer, pursuant to subsection 
4 above.  The EDU value of a Transportation Improvement or cash payment shall 
be calculated by dividing the dollar value of Transportation Improvement or cash 
payment of the transportation component of the Contemplated Northeast Fee for 
one dwelling unit in the Low Density designation of Specific Plan.  The fee 
amount shall be that in effect at the time of Development Project Approval.  By 
way of example only, the EDU value of $1,000,000 (one million dollars) of 
Transportation Improvements would be 72.27 EDU ($1,000,000/$13,464)  

 
7. The process described in subsection 4 above shall be applied to 

each Development Project, until Developer has provided or funded 
Transportation Improvements with a total value equal to 2,125 EDUs.  

8. At such time as Developer has constructed or funded 
Transportation Improvements equal to 2,125 EDUs pursuant to subsection 4 
above: 

a. the provisions of subsection 2 above shall no longer apply; 
Developer shall no longer be required to construct Transportation 
Improvements. 

b. Developer shall be subject to payment of the Contemplated 
Northeast Fee in effect at the time of issuance of a building permit for 
each remaining residential unit within Project Area. 
c. Any unused fee credits earned by Developer that still remain shall 
be applied to the payment of those fees cited in subsection (b) 
immediately above in accordance with Section 5.5.5, until such fee credits 
are exhausted. 
 
9. Developer may agree to construct Transportation Improvements in 

excess of what is required by subsection 2 above.  Developer shall receive fee 
credits for these “excess” Transportation Improvements. City shall determine the 
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timing of the use of such fee credits and shall provide written notice to Developer 
as to such timing prior to City’s approval of improvement plans for the “excess” 
Transportation Improvements. 

 
10. Developer’s dedication of right-of-way for Jepson Parkway and 

provision of Biological Mitigation for Phase 1 of Jepson Parkway, and other 
phases if Additional Biological Mitigation is accepted by City, as described in 
Section 5.6.4, shall be fee credits used to satisfy, in part, Developer’s obligation 
to construct Contemplated Northeast Fee transportation improvements, 
described in this Section 5.8.1, subject to the following limitations: 

 
 a. the dollar value of the fee credits for the right-of-way 

dedication and Biological Mitigation shall be those specified in the fee program of 
the Contemplated Northeast Fee; 

 
 b. the amount of the fee credits for the right-of-way dedication 

and Biological Mitigation that may be applied to the obligation of each 
Development Project to construct Transportation Improvements shall be limited 
to a one-third reduction in the dollar amount that would otherwise be required by 
this Section 5.8.1 until such fee credits are exhausted. 

 
5.8.2 Transportation Improvements not part of fee program for 

Contemplated Northeast Fee  
 
Parties acknowledge that the Specific Plan requires construction of 

transportation improvements which are not part of the fee program for the 
Contemplated Northeast Fee. Developer shall fund and construct all those 
transportation improvements which are within Project Area, including but not 
limited to roads, multi-use trails, sidewalks and bicycle paths.  The timing, 
location and nature of such transportation improvements shall be determined 
through Subsequent Project Approvals.  All such transportation improvements 
shall be consistent with Specific Plan, with respect to street cross-section, 
landscaping and approximate alignment. 
 
5.9 Utilities 
 
 5.9.1 Water and Sewer 

 
1. Developer shall construct the water and sewer improvements 

needed for the Project Area in the approximate alignments, pipe diameters and 
facility sizes as shown in the Conceptual Water and Sewer Systems contained in 
Chapter 11 of the Specific Plan, and in accordance with City standards.  City may 
approve alternate alignments, pipe diameters and facility sizes, based on the 
subsequent Water and Sewer Master Plans required by the policies of Chapter 
11 of the Specific Plan. 
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2. All Development within Project Area shall be subject to payment of 
the City’s Zone 2 water connection fees and Developer will receive fee credits 
against the City's Zone 2 Water connection fees for the construction of any Zone 
2 storage and pump station improvements. 

 
3. Parties acknowledge that any Development of Project Area is 

dependent on Fairfield-Suisun Sewer District subsequently constructing a 21-
inch, or equivalent, “relief sewer” to the Specific Plan area. City may allow a 
portion of Project Area to connect to existing sewer lines provided it determines 
there is capacity in those lines which has not already been allocated to other 
landowners. 

 
5.9.2 Storm Water Drainage and Detention 
 
Developer shall construct the storm water drainage and detention 

improvements needed for the Project Area in the approximate alignments, pipe 
diameters and facility sizes as shown in the Conceptual Drainage System 
contained in Chapter 11 of the Specific Plan, and in accordance with City 
standards.  City may approve alternate conveyance alignments, detention basin 
locations and detention basin sizes, based on the subsequent Storm Water 
Master Plan required by the policies of Chapter 11 of the Specific Plan. 

 
5.9.3 Undergrounding of Overhead Utilities 
 
All existing overhead utilities within Project Area shall be placed 

underground with Development, except the existing overhead facilities along the 
south/east side of Vanden Road right-of-way which may be relocated to the east 
side of Vanden Road as part of the Vanden Road improvements.  No new 
overhead utilities shall be constructed by Developer. 

 
5.10 Greenbelt Amendment 

 
5.10.1 Preparation of Greenbelt Amendment Application 
 
Developer will assist City in its preparation of a “Greenbelt Plan” for that 

portion of the Greenbelt which is within Specific Plan boundary. For purposes of 
this section, “Greenbelt Plan” shall mean that plan described in Greenbelt 
Authority Development Agreement. 

 
5.10.2 Developer acknowledges City shall not grant any PUD Permit, 

tentative subdivision map or other development entitlement within Planning Area 
4 or Planning Area 5 until: (a) all land designated for industrial use in Planning 
Area 6 and land designated as the Great Park in Planning Area 6 has been 
annexed to City, and (b) boundary of the Vacaville-Fairfield-Solano Greenbelt 
has been modified such that all land designated for industrial use in Planning 
Area 6 is outside the Greenbelt boundary. 
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5.11 Parks and Recreation  

 
5.11.1   Park Land Dedication 
 
 1. Developer has agreed to dedicate to City a total of 43 acres 

of public park land, exclusive of park land City acquires through the land transfer 
provisions of Section 4.5 and exclusive of abutting public rights-of-way.  The 
lands to be dedicated to City consist of the following: 

  1. 16 acres within Great Park; 
  2. 22 acres within Lake Park including the land and  

    water portions combined; 
  3. 3 acres of neighborhood park land within Planning  

    Area 4; and 
  4. 2 acres of neighborhood park land within Planning  

    Area 5. 
 
 2. Parties acknowledge that Developer will be donating a 

minimum of 12 acres of park land in excess of what would be required by current 
City ordinance.  The excess park land dedication includes: 

 
  1. 11 acres of land within the Lake Park, which   

    constitutes its water portion; and 
2. One (1) acre of neighborhood park land within 

Planning Area 5 which, at Developer’s option, may be 
utilized as a credit to offset one acre of the Project’s 
required private open space requirements in the high 
density site adjacent to the Lake Park. 

 
 3. Developer shall receive Quimby Act credits only for the 

dedication of 31 acres of park land that Developer is required to dedicate. The 
Quimby Act credits shall apply only to Project Area and are not transferrable to 
any land outside of Project Area.  At the time Developer dedicates 31 acres of 
park land to City, Developer will have satisfied all existing Quimby Act dedication 
requirements for the Project Area.  This determination is based on a maximum of 
3,001 dwelling units in the density categories for Planning Areas 4 and 5, as 
found in Table 4-1 of Specific Plan.  Consequently, Developer will not be required 
to pay Quimby Act fees for residential development within the Project Area, 
provided its Development is consistent with the current Specific Plan land uses 
and densities.   

 
  4. Developer shall dedicate the entire 22 acres for the Lake 
Park with the first Final Map within Planning Area 4.  Developer shall dedicate 16 
acres within the Great Park with the first Final Map within Planning Area 5. All 
other dedication of park land shall occur when park land is located within the 
boundary of a Final Map, unless different timing of dedication is otherwise 
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required by this Agreement, or the Specific Plan, or through a condition of 
approval of a Subsequent Project Approval. 

 
 5. Developer shall donate an additional one-half acre of park 

land within the Vacaville Water Treatment Plant site, located within Planning 
Area 5, if Developer acquires this site and develops it for residential use in 
accordance with the Specific Plan. This additional donation of park land shall be 
sufficient to satisfy all of the Quimby Act park dedication requirements arising 
from development of the Vacaville Water Treatment Plant site. 
 

5.11.2  Developer hereby grants City the right to place one or more 
Conservation Easements on the “urban open space lands” which includes any 
wetlands, open space corridors, North Bay Aqueduct easement, and similar 
areas which are not public parks but are open space features within Planning 
Areas 4 and 5, as shown in Specific Plan or required by Subsequent Approvals.  
Any such Conservation Easements shall be placed by City through approval of 
Final Maps within Project Area. The terms of any such Conservation Easement 
shall be consistent with, and no broader than, the Biological Mitigation or other 
purpose addressed by the urban open space land.  Parties acknowledge that the 
Conservation Easement(s) is/are a portion of the bargained for consideration 
under this Agreement and Developer shall not be entitled to any additional 
compensation from City upon the creation of the Conservation Easement(s). 

 
5.11.3  Developer shall pay City for its cost to design the Great Park 

and Linear Park.  Developer shall design the Lake Park, subject to City approval 
of the construction plans and specifications. The design shall be substantially in 
accordance with the illustrative plans shown on Exhibits 15, 16, and 17 
respectively.  The design shall include a preliminary development plan, 
construction plans and engineer’s estimate for the cost of construction. The 
design cost shall be eligible for fee credit against City’s AB 1600 Park Impact 
Fees and Bedroom Tax as defined in this Agreement. 

 
5.11.4  The 2 acres of neighborhood park within Planning Area 5, as 

described in Sections 5.11.1 and 5.11.2 above, shall consist of 2 or more pocket 
parks, designed and located in accordance with Specific Plan.  Developer shall 
be eligible to receive AB 1600 Park Impact Fee and Bedroom Tax credits for the 
improvement of any pocket parks in Planning Areas 4 and 5, which satisfy the 
criteria for pocket parks in the Specific Plan and the terms of this Agreement.  
Notwithstanding the foregoing, Developer and City agree that Developer will not 
be eligible to receive Park Impact Fee and Bedroom Tax credits under either the 
City Code or this Agreement for portions of pocket parks that are constructed 
solely to meet private open space requirements in areas subject to the MR 
zoning designation. 
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5.11.5 Developer shall design pocket parks, landscape corridors and 
urban open space as part of its subdivision improvement plans.  These shall be 
reviewed and approved by City prior to approval of a Final Map. 

 
5.11.6  Developer shall construct those public parks shown on 

Exhibit 13-1.  All public parks shall be constructed in accordance with City’s 
approved construction plans. 

 
5.11.7  Park Construction Costs 
 
 1. All public parks shall be designed and constructed within the 

per-acre costs shown on Exhibit 13-1 and 13-2, as may be increased or adjusted 
through CPI and/or appropriate fee updates, based on City Engineer’s cost 
estimate, unless: 

a) City has required, through a condition of approval of a 
Subsequent Project Approval, construction of a park 
that exceeds the per-acre costs shown on Exhibit 13-
1 and 13-2 and City Council has authorized City 
funding equal to those excess costs, or 

b) Developer has submitted written authorization to City 
acknowledging it wishes to construct a park in excess 
of the per-acre costs and acknowledging it will not 
receive fee credits for the excess costs. 

 
2. Fee credit shall be given by City for its Park Impact Fee for 

Developer’s actual costs, not to exceed the City Engineer’s estimate.  Credit shall 
include a management fee for overseeing park construction in the amount of 5% 
of construction costs. 

 
3. The cost to construct street improvements abutting a park 

frontage, including any underground utilities within its right-of-way, shall not be 
considered part of the Park Impact Fee and shall not be eligible for fee credits.  
The City Engineer’s estimate shall include “soft costs” including park design and 
construction management. 

 
4. Nothing herein shall preclude City from requiring preparation 

of park construction plans with bid-alternates, in the event that the construction is 
expected to exceed the budget. 

 
5. The design and construction of the 11-acre water portion of 

the Lake Park, including grading and storm water drainage facilities, shall not be 
eligible for Park Impact Fee credits.  Rough grading of the remaining 11 acres 
that constitutes the land portion of the Lake Park shall not be eligible for Park 
Impact Fee credits. 
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6. Any fee credits associated with Linear Park shall not include 
costs for design, Biological Mitigation and construction management, as these 
are not part of the Northeast Fee program.   
 

5.11.8  The phasing of park improvements shall be in accordance 
with the Phasing Plan contained in Exhibit 13-2. 
 
5.12 Biological Mitigation 

 
5.12.1  Developer shall provide Biological Mitigation for loss of 

biological habitat and impacts to threatened or endangered species for all future 
municipal improvements constructed for and dedicated to City and all private 
development within the Project Area.  Such Mitigation shall be 

a. provided in a manner consistent with the CEQA findings and 
MMRP adopted by City; 

b. consistent with the conditions of approval for any of the 
permits listed in Section 5.12.2 below; and 

c. in the form of mitigation credits in an approved mitigation 
bank, a conservation easement on designated lands or other approved 
mitigation method approved by the responsible agencies. 
 
5.12.2  Developer shall provide Biological Mitigation at no cost to 

City, with the exception that Developer will receive fee credits for Biological 
Mitigation for any public improvement that is eligible for a fee credit under a fee 
program.  This obligation to provide Biological Mitigation shall be deemed 
satisfied when Developer has: 

 
1. Completed mitigation measures, as required by EIR, as 

adopted by City through its approval of the MMRP, and 
2. Satisfied conditions of approval for permits required by state 

and federal agencies having jurisdiction over development of the Project.  
These permits include but are not limited to: 

 
   a. 404 Permit by US Army Corps of Engineers; 
   b. Permits by US Fish and Wildlife Service; 

  c. Streambed alteration agreement by California 
Department of Fish and Game; 

d. Permits under Fish and Game Code sections 2080 et 
seq. from California Department of Fish and Game; and 

e. Permit by California Regional Water Quality Control 
Board.  
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5.12.3  The Biological Mitigation provided by Developer in 
accordance with the provisions of this Agreement, including habitat preservation 
and habitat creation, shall be located on those lands shown on Exhibit 19. 
 

5.12.4  City agrees to use the Biological Mitigation provided by 
Developer, as shown on Exhibit 19, to satisfy the mitigation measures of EIR 
and/or permit requirements established by regulatory agencies, as described in 
Section 5.12.2, for its construction of any municipal facility or public road 
improvement within Project Area. 

 
5.12.5  Biological Mitigation provided by Developer to City for its use 

in the construction of municipal projects and its construction of Vanden Road on 
behalf of STA, shall be in the form of mitigation credits in an approved mitigation 
bank, a conservation easement on designated lands or other approved mitigation 
method approved by the responsible agencies. 

 
5.13 Land Dedications to City 

 
5.13.1  Developer will dedicate to City all rights-of-ways, sites and 

easements within the Project Area for public roads and utilities in accordance 
with the Specific Plan, City’s Subdivision Ordinance and City’s Standard 
Specifications.  All such dedications shall be done by Developer without 
compensation from City.  Developer shall be eligible for fee credits for dedication 
of rights-of way, to the extent right-of-way costs are included in an applicable fee 
program adopted by City. All land dedicated to City shall be free from any and all:  

 a. loans, liens or other similar encumbrances; 

 b. easements, deed restrictions or other similar devices which 
could preclude the right-of-way for being used for its intended public 
purpose; and 
 c. soil or water contamination in excess of a federal, state or 
local standards. 

 
5.13.2  Developer shall make an irrevocable offer of dedication to 

Solano County for a 1.5 acre site for a public library in the Village Square, as 
shown in Chapter 6 of Specific Plan. The provisions of the irrevocable offer of 
dedication may, at Developer’s election, include a provision that the offer is 
contingent on Solano County’s agreement to provide a fee credit against Solano 
County Facilities Impact Fee. This irrevocable offer of dedication shall be made 
by Developer to Solano County at the time a Final Map creates a parcel(s) for the 
Village Square. 

  
5.13.3  Developer shall dedicate park land to City in the amounts 

and locations as described in Section 5.11.  
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5.14 Soil Excavation 

 
1. Developer shall allow City to excavate soils from the Project Area 

for City’s use as fill in the construction of the Peabody Road overcrossing or 
other public improvements within the Specific Plan Area, or other areas upon 
agreement by the Parties, constructed by City or constructed by another entity on 
behalf of City.  Developer will not charge City for soils. City will be responsible for 
the cost of permitting, excavation, storm water requirements, transport of soils 
and stabilization of the area from which the soils were taken. 

 
2. The location and manner of excavation shall be mutually 

acceptable to both City and Developer and shall be generally consistently with 
any preliminary grading plans. 

 
3. City shall allow Developer to excavate and export soils for use as 

fill in other locations, subject to approval of a grading permit. 
 

5.15 Timing of Industrial Land Development  
 

1. No later than City’s issuance of a building permit for the 1750th 
dwelling unit within Project Area, Developer shall complete construction of New 
Canon Road from Vanden Road to North Gate Road and complete construction 
of New McCrory Road from New Canon Road to existing Canon Road.  
Developer’s cost to construct these roads will be a credit against Developer’s 
Contemplated Northeast Fee to the extent such costs are eligible for fee credits.  

 
2. In conjunction with the construction of New Canon Road through 

Planning Area 6, Developer shall develop 50 acres of industrial land. For 
purposes of this sub-section “develop” means the following: 

a. Final Map has been prepared and approved for recording creating 
one or more parcels;  

b. Street improvements have been constructed;  
c. Rough grading has been completed; and 
d. Sewer, water and drainage improvements have been constructed. 

 
5.16 Dedication of Conservation Easements 

 
5.16.1  Developer shall ensure permanent preservation of 

substantial portions of the Greenbelt area through the encumbrance of a 
Conservation Easement in form acceptable to City on all land shown on Exhibit 
18 concurrently with first Parcel Map or Final Map within Project Area. The 
Conservation Easement shall: 
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 1. Be granted to City and/or to a non-profit organization, such 
as a land trust that is formed for the purposes of preserving land as open space, 
park, agriculture or wildlife habitat;  

 
 2. Be conveyed to City or non-profit at no cost and shall be 

granted in perpetuity; 
 
 3. Be conveyed with an endowment from Developer to 

easement holder that is reasonably sufficient to maintain property for its intended 
purposes in perpetuity; 

 
 4. Prohibit subdivision and use of property in a manner 

inconsistent with its conservation purposes; provided that the specific terms of 
the easement may vary by property depending on the intended open space, 
agricultural or wildlife habitat purposes; and 

 
 5. Be reviewed and approved by City, with respect to the 

easement form and terms and the associated endowment prior to its 
conveyance. 

 
5.16.2  Notwithstanding subsection 5.16.1.3 above, City shall allow 

use of Open Space CFD funds, in lieu of the endowment, to maintain all or some 
land shown on Exhibit 19 only if Developer dedicates and provides public access 
to the open space lands.  With respect to the habitat conservation lands within 
Planning Area 8, compliance with this public access requirement shall be 
deemed satisfied if Developer constructs a public street along the edge of the 
industrial land and provides a minimum 6-foot paved trail abutting the habitat 
conservation area, as shown on Exhibit 19.  

 
Section 6.0 Public Benefits  
 
6.1 The parties acknowledge and agree that Development of the Property will 
result in demands on public resources and the Project mitigates these demands 
through payments of sufficient fees to build necessary improvements and 
payment of taxes sufficient to pay for the cost of public safety and maintenance 
of public facilities. 
 In addition the Project will deliver substantial benefits to residents of the 
City, including but not limited to: 

a) The development of approximately 300 acres of industrial land and 
business park, including sufficient land to attract rail served 
industrial manufacturing users and potentially an office campus. 

b) The ability to relocate current industrial users whose businesses 
are located near the new Fairfield-Vacaville Train station to the 
industrial park.  The project provides land and the ability to relocate 
businesses within the same proximity. 
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c) The advancement of the City’s 2002 General Plan, as amended, 
including meeting the goals of sustainable, walkable communities 
nestled near transit. 

d) Advancement of the Vacaville-Fairfield-Solano Greenbelt Plan, 
securing a significant portion of the Greenbelt land east of Peabody 
Road and north of Travis Air Force Base in permanently preserved 
land, including certain lands accessible to the public. 

e) Permanently provides a buffer between the cities of Fairfield and 
Vacaville in the Northeast Area. 

f) Provides funding to assist in the construction of the Jepson 
Parkway. 

g) Provides an improved entrance to Travis Air Force Base including 
safer travel ways and elimination of the at-grade rail crossing at 
Canon and Vanden Roads through the construction of New Canon 
Road. 

h) Provides nearby housing choices for the Travis Air Force Base 
workforce. 

i) Permanently secures portions of the Travis Reserve in permanent 
open space.  

j) Creates a “new-age” master planned community, providing 
varieties of housing choices for Fairfield residents, including 
housing near the Train Station that will serve commuters on the 
Capitol Corridor route. 

k) Creation of Lake Park, a citywide amenity intended to become a 
gathering place for neighborhood, community and city events as 
well as an amenity that residents may use daily for recreational 
purposes. 

 
Section 7.0 Periodic Review for Compliance 

 
7.1 Periodic Review 

 
The Director of Community Development or the Planning Commission, as 

determined from time to time by the Director of Community Development, shall, 
pursuant to California Government Code Section 65865.1 and Resolution 84-
183, review this Development Agreement annually, on or before the anniversary 
of the Effective Date, in order to ascertain compliance by Developer with the 
terms of this Development Agreement.  Developer shall submit an annual report, 
in a form acceptable to the Director of Community Development, within thirty (30) 
days after written notice from the Director, requesting such a report. 

7.2 Special Review 
 

In the event of an alleged default or breach of this Development Agreement, the 
City Council of City may order a special review of compliance with this 
Development Agreement at any time.  The Director of Community Development 
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or the Planning Commission, as determined from time to time by the Director of 
Community Development, shall conduct such special reviews. 

7.3 Procedure 
 
7.3.1 During either a periodic review or a special review, Developer shall 

be required to demonstrate good faith compliance with the terms of this 
Development Agreement.  The burden of proof on this issue shall be on 
Developer. 

 
7.3.2 Upon completion of either a periodic review or a special review, the 

Director of Community Development or the Planning Commission, as applicable, 
shall make a determination as to whether Developer has complied in good faith 
with the terms of this Development Agreement. 

 
7.3.3 If the Director of Community Development, or the Planning 

Commission, as applicable, finds, on the basis of substantial evidence, that 
Developer has complied in good faith with the terms and conditions of this 
Development Agreement, the review shall be concluded.   

 
7.3.4 If the Director of Community Development, or the Planning 

Commission, as applicable, finds, on the basis of substantial evidence, that 
Developer is in Default (as defined in Section 8.1 below) under the terms and 
conditions of this Development Agreement, the Director of Community 
Development, or the Planning Commission, shall submit its findings to the City 
Council setting forth the evidence of Developer’s alleged Default. 

 
7.4 Proceedings upon Alleged Default 

 
If, upon a review of the evidence presented to it under Section 7.5, City 

determines that Developer is in Default under this Development Agreement, City 
shall give written notice to Developer of such determination which notice shall 
contain a statement of its findings and contentions.  The notice shall be given at 
least ten (10) calendar days before a scheduled hearing and shall contain: 

a. The time and place of the hearing; 

b. A statement of City’s facts and contentions as to how and in 
what manner Developer has failed to perform; and 

c. Such other information as is reasonably necessary to inform 
Developer of the nature of the claims being asserted by City and 
the proceeding. 
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7.5 Hearing on Default Claim 
 

At the time and place set for the hearing, Developer shall be given an 
opportunity to be heard, to present oral and written evidence and to respond to 
the contentions of City.  If the City Council finds, based upon substantial 
evidence, that Developer is in Default under this Development Agreement, the 
City Council may, subject to Developer’s cure rights pursuant to Section 8.1, 
exercise its remedies under Section 8.3 below.  The decision of the City Council 
shall be final and subject to judicial review pursuant to California Code of Civil 
Procedure Section 1094.5. 

7.6 Certificate of Compliance 
 

If, at the conclusion of a periodic or special review, Developer is found to be in 
compliance with this Development Agreement, City shall, upon request by 
Developer, issue a Certificate of Compliance (“Certificate”) to Developer stating 
that after the most recent periodic review and based upon the information known 
or made known to City that (a) this Development Agreement remains in effect 
and (b) Developer is not in Default.  The Certificate shall be in recordable form, 
shall contain information necessary to communicate constructive record notice of 
the finding of compliance and shall state the anticipated date of commencement 
of the next periodic review.  Developer may record the Certificate.  Developer 
shall be entitled to rely on the Certificate, provided that City shall not be bound by 
a Certificate if a Default existed at the time of the review. 

Section 8.0 Default and Remedies 
 

8.1 Default by Developer 
 

Developer shall be in default (“Default”) under this Development Agreement for 
any of the following reasons: 

(a) Developer’s failure to perform any obligation or comply with any 
provision set forth in this Development Agreement or the Development Plan; 
provided, however, Developer shall be in Default only after City provides written 
notice to Developer of Default setting forth the nature of the Default and the 
actions, if any, required by Developer to cure such Default and, where the 
Default can be cured, Developer has failed to take such actions and cure such 
Default within sixty (60) days after the effective date of such notice or, in the 
event that such Default cannot be cured within such sixty (60) day period but can 
be cured within a longer time, has failed to commence the actions necessary to 
cure such Default within such sixty (60) day period and to diligently proceed to 
complete such actions. 

(b) Any representation or warranty made by Developer proves to have 
been incorrect when made. 
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(c) Developer is the subject of an order for relief by a bankruptcy court, 
or is unable or admits its inability to pay its debts as they mature, or makes an 
assignment of the Property or Developer’s interest in this Development 
Agreement for the benefit of creditors; or makes as assignment for the benefit of 
creditors; or Developer applies or consents to the appointment of any receiver, 
trustee, custodian, conservator, liquidator, rehabilitator or similar officer is 
appointed without the application or consent of Developer and the appointment 
continues undischarged or unstayed for ninety (90) days; or the arrangement, 
readjustment of debt, dissolution, custodianship, conservatorship, liquidation, 
rehabilitation or similar proceeding relating to it or any part of its property; or any 
similar proceeding is instituted without the consent of Developer and continues 
undismissed or unstayed for sixty (60) days. 

(d) Any sale or other transfer of the Property or the Project, or any 
portion thereof, without compliance with the provisions of Section 3.3 of this 
Development Agreement. 

 
8.2 Default by City 

 
City shall be deemed in default in the event of a failure by City in the 
performance of this Development Agreement; provided, however, City shall be 
deemed in default only after (a) Developer provides the City with written notice of 
default setting forth the nature of the default and the actions, if any, required by 
City to cure such default within sixty (60) days after the effective date of such 
notice or, in the event that such default cannot be cured within such sixty (60) 
day period but can be cured within a longer time, which actions must be 
commenced within such sixty (60) day period and diligently pursued to cure such 
default, and (b) City fails to cure or commence to cure the default within such 
time period. 

8.3 Remedies 
 

Subject to the Parties’ cure rights in Sections 8.1 and 8.2, each of the Parties 
hereto may pursue any remedy at law or equity available for the breach of any 
provision of this Development Agreement, including but not limited to, termination 
of this Development Agreement. 

8.4 Specific Performance 
 

The Parties acknowledge that money damages and remedies at law generally 
are inadequate and specific performance is an appropriate remedy for the 
enforcement of this Development Agreement and should be available to all 
Parties for the following reasons:  due to the size, nature and scope of the 
Project, it may not be practical or possible to restore the Property to its natural 
condition once implementation of this Development Agreement has begun.  After 
such implementation, Developer may be foreclosed from other choices it may 
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have had to utilize the Property.  Developer and City have invested significant 
time and resources and performed extensive planning, processing, and 
construction of the Project in agreeing to the terms of this Development 
Agreement and will be investing even more significant time and resources in 
further implementing the Project in reliance upon the terms of this Development 
Agreement, and it is not possible to determine the sum of money which would 
adequately compensate Developer and City for such efforts. 

 
Section 9.0 Litigation 

 
9.1 General Plan and Specific Plan  

 
City has determined that this Development Agreement is consistent with its 
General Plan and Specific Plan, and that the General Plan and the Specific Plan 
meet all requirements of law.  Developer has reviewed the General Plan and the 
Specific Plan and concurs with City’s determination.  The Parties acknowledge 
that City shall have no liability to Developer under this Development Agreement 
for any failure of Developer to perform under this Development Agreement or the 
inability of Developer to develop the Property as contemplated by the 
Development Plan or this Development Agreement as the result of a judicial 
determination that on the Effective Date, or at any time thereafter, the General 
Plan or the Specific Plan, or portions thereof, are invalid or inadequate or not in 
compliance with law. 

9.2 Indemnification by Developer regarding EIR & Project Approvals 
 

City has determined that the EIR is consistent with CEQA, through adoption of 
City Resolution No. ___. That Resolution certifies the EIR and approves the 
Mitigation Monitoring and Reporting Program.  Developer has reviewed the EIR 
and Resolution No. ___ and concurs with the City’s determination.  Developer 
shall indemnify and hold the City, its officers, agents, employees and 
independent contractors free and harmless from any liability whatsoever from 
any challenge to the Project based on CEQA or to the Project Approvals under 
CEQA.  Developer shall defend, at its expense, including attorneys’ fees, City, its 
officers, agents, employees and independent contractors in any legal action 
based upon such alleged acts or omissions.  City may in its discretion participate 
in the defense of any such legal action, with any such participation shall be at the 
Developer’s cost, provided, however, that in the event of such participation City 
and Developer shall meet and confer and endeavor to reach agreement 
regarding the manner of such participation.  If, in such litigation, a final judgment 
or other final order is issued by the court which has the effect of invalidating or 
rendering ineffective, in whole or in part, any provision of this Agreement or the 
Agreement itself, or any Project Approvals, the following shall apply: 

City and Developer shall meet and endeavor, in good faith, to attempt to reach 
agreement on any amendments needed to allow the development of the Property 
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for the Project to proceed in a reasonable manner, taking into account the terms 
and conditions of the court's judgment or order.  If agreement is reached, the 
procedures for amending this Agreement as specified in Section 3.5 shall apply.  
If agreement is not reached, either party shall have the right to terminate this 
Agreement for its convenience by giving the other party notice as provided in 
Section 3.8.  
 
9.3 Indemnification by Developer 

 
Developer shall indemnify and hold the City, its officers, agents, employees and 
independent contractors free and harmless from any liability whatsoever, based 
or asserted upon any negligent or intentional act or omission of the Developer, its 
officers, agents, employees, subcontractors and independent contractors, for 
property damage, bodily injury, or death (the Developer’s employees included) or 
any other element of damage of any kind or nature, to the extent relating to or 
connected with the Property or to the extent arising from the activities 
contemplated under this Development Agreement, save and except claims for 
damages arising through the gross negligence or willful misconduct of City.  
Developer shall defend, at its expense, including attorneys’ fees, City, its officers, 
agents, employees and independent contractors in any legal action based upon 
such alleged acts or omissions.  City may in its discretion participate in the 
defense of any such legal action. 

9.4 Environmental Indemnification by Developer 
 

Developer shall indemnify and hold City, its officers, agents, and employees free 
and harmless from any liability, based or asserted, upon any act or omission of 
Developer, its officers, agents, employees, contractors, subcontractor and 
independent contractors for any violation of any federal, state or local law, 
ordinance or regulation relating to hazardous or toxic materials, industrial 
hygiene, or environmental conditions created by the Developer or its officers, 
agents, employees, contractors, subcontractors and independent contractors 
after the Effective Date on, under or about the Property that Developer owns or 
controls at the time of occurrence under this section, including, but not limited to, 
soil and groundwater conditions, and the Developer shall defend, at its expense, 
including attorneys’ fees, City, its officers, agents and employees in any action 
based or asserted upon any such alleged act or omission.  For purposes of this 
Section, Developer shall not be deemed to own or have control of City Property 
until title to the Property has been transferred to Developer.  City may in its 
discretion participate in the defense of any such action. 

9.5 Reservation of Rights by City 
 

With respect to Sections 9.2 and 9.3 of this Development Agreement, the City 
reserves the right to approve the attorney(s) that the Developer engages to 
defend the City hereunder, which approval shall not be unreasonably withheld or 
delayed. 
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9.6 Survival 
 
The provisions of Sections 9.1 and 9.5, inclusive, shall survive the termination of 
this Development Agreement. 

 
Section 10.0 Mortgagee and Regulatory Cooperation 

 
10.1 This Development Agreement shall not prevent or limit Developer, in any 
manner, at Developer’s sole discretion, from (a) encumbering the Property or any 
portion of it or any improvement on it by any mortgage, deed of trust or other 
security interest securing financing with respect to the Property, subject to the 
terms and conditions of this Development Agreement, or (b) obtaining the 
approval of any regulatory agency necessary to the sale or transfer of portions of 
the Property or interests therein, subject to the terms and conditions of this 
Development Agreement.  City acknowledges that secured lenders as well as 
certain governmental authorities and agencies, including, but not limited to, the 
California Department of Real Estate, may request certain interpretations and 
modifications of this Development Agreement.  City agrees upon request, from 
time to time, to meet with Developer and representatives of such lenders and 
governmental authorities and agencies to consider (in City’s reasonable 
discretion) any request for interpretation or modification which is consistent with 
the intent and purposes of this Development Agreement and which will not 
diminish in any manner the benefits of this Development Agreement to City. 

10.2 Neither Developer’s entering into this Development Agreement nor 
its default under this Development Agreement shall alter, defeat, render invalid, 
diminish or impair the lien of any mortgage or deed of trust on the Property made 
in good faith by the lender and for value.  This Development Agreement shall not 
prevent or limit Developer in any manner, at Developer’s sole discretion, from 
encumbering the Property or any portion thereof or any improvement thereon by 
any mortgage, deed of trust or other security instrument securing financing with 
respect to the development of the Property for the Project.   

 
10.3 No Lender shall have any obligation or duty under this 

Development Agreement to construct or complete the construction of 
improvements, or to guarantee such construction or completion, and shall not be 
obligated to pay any fees or charges which are liabilities of Developer or 
Developer's successors in interest, but shall otherwise be bound by all of the 
terms and conditions of this Development Agreement, which pertains to the 
Property or such portion thereof in which it holds an interest.  Nothing in this 
Section 10.3 shall be construed to grant to a lender rights beyond those of 
Developer hereunder, or to limit any remedy City has hereunder in the event of 
default by Developer, including, without limitation, suspension, cancellation for 
breach and/or refusal to grant entitlements with respect to the Property. 
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10.4 A lender who comes into possession of the Property, or any portion 

thereof, pursuant to foreclosure of a mortgage or deed of trust, or a deed in lieu 
of foreclosure, shall not be obligated to pay any fees or charges which are 
obligations of Developer, and which remain unpaid as of the date such lender 
takes possession of the Property or portion thereof.  However, a lender shall not 
be eligible to apply for or receive entitlements with respect to Development of the 
Property for the Project, or otherwise be entitled to Develop the Property or 
devote the Property to any uses or to construct any improvements thereon, other 
than the Development contemplated or authorized by this Development 
Agreement and subject to all of the terms and conditions hereof, including 
payment of all fees (delinquent, current and accruing in the future) and charges, 
and entering into an assignment and assumption Agreement to assume of all 
obligations of Developer hereunder.  No lender, or successor thereof, shall be 
entitled to the rights and benefits of the Developer hereunder or entitled to 
enforce the provisions of this Development Agreement against City unless and 
until such lender or successor thereof qualifies as a recognized assignee under 
the provisions of Section 3.3 of this Agreement and lender cures Developer’s 
default to the City’s satisfaction as provided in Section 8.1.   

 
10.5 If City receives notice from a lender requesting a copy of any notice 

of default given Developer hereunder and specifying the address for service 
thereof, then City shall deliver to such lender within thirty (30) days of sending 
the notice of default to Developer a copy of the default notice.  
  

10.6 Each lender shall have the right (but not the obligation) during the 
same period of time available to Developer to cure or remedy, on behalf of 
Developer, the default claimed set forth in City’s written default notice. Such 
action shall not entitle a lender to develop the Property or otherwise partake of 
any benefits of this Development Agreement unless such lender shall assume 
and perform all obligations of Developer hereunder under the terms of the 
assignment and assumption agreement. 

 
10.7. If City receives notice from a lender requesting a copy of any 

notice, including a notice of default, issued by City to Developer pursuant to the 
terms of this Development Agreement, a copy of said notices shall be sent to 
lender at the address provided herein within thirty (30) days of sending the notice 
to Developer. 
 

10.8 Either Party may, at any time, and from time to time, deliver written 
notice to the other Party requesting such other Party certify in writing that, to the 
knowledge of the certifying Party: (i) this Development Agreement is in full force 
and effect and a binding obligation of the Parties; (ii) this Development 
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Agreement has not been amended or modified either orally or in writing, or if so 
amended, identifying the amendments; and (iii) the requesting Party is not in 
default in the performance of its obligations under this Development Agreement, 
or if in default, describing therein the nature and amount of any such defaults.  A 
Party receiving a request hereunder shall execute and return such estoppel 
certificate, or give a written detailed response explaining why it will not do so, 
within thirty (30) days following the receipt of each such request. Each Party 
acknowledges that such an estoppel certificate may be relied upon by third 
parties acting in good faith, including lenders.  An estoppel certificate provided by 
City establishing the status of this Development Agreement with respect to the 
Property or any portion thereof shall be in recordable form and may be recorded 
at the expense of the Party requesting the certificate. 
 
Section 11.0 Administration 

 

11.1  Recordation.   

This Development Agreement and any amendment or cancellation thereof shall 
be recorded with the County Recorder by the City Clerk, and recordation shall be 
deemed to be the act of entering into this Development Agreement for the 
purposes of California Government Code Section 65868.5. 

11.2  Entire Development Agreement.   

This Development Agreement contains the entire understanding and agreement 
of the Parties with respect to the subject matter hereof.  There are no oral or 
written representations, understandings, undertakings, or agreements which are 
not contained or expressly referred to in this Development Agreement, and any 
such representations, understandings, or agreements not contained or expressly 
referred to herein are superseded by this Development Agreement.  No evidence 
of any representations, understandings, or agreements which are not contained 
or expressly referred to herein shall be admissible in any proceeding of any kind 
or nature relating to the terms or conditions of this Development Agreement, its 
interpretation, or breach. 

11.3  Severability.   

If any term, provision, covenant or condition of this Development Agreement shall 
be determined invalid, void or unenforceable, the remainder of this Development 
Agreement shall not be affected to the extent the remaining provisions are not 
rendered impractical to perform taking into consideration the purposes of this 
Development Agreement.  Notwithstanding the foregoing, the provisions of 
Sections 4 and 5 of this Development Agreement are essential elements of this 
Development Agreement and the City and the Developer would not have entered 
into this Development Agreement but for such provisions, and therefore in the 
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event such provisions are determined to be invalid, void or unenforceable by a 
judicial decision, this entire Development Agreement shall be null and void and of 
no force and effect whatsoever. 

11.4  Governing Law.   

This Development Agreement and any dispute arising hereunder shall be 
governed and interpreted in accordance with the laws of the State of California.  
This Development Agreement shall be construed as a whole according to its fair 
language and common meaning to achieve the objectives and purposes of the 
Parties.  The rule of construction to the effect that ambiguities are to be resolved 
against the drafting party shall not be employed in interpreting this Development 
Agreement, all Parties having been represented by counsel and having fully 
participated in the negotiation of this Development Agreement. 

11. 5  Headings.   

All section headings and subheadings are inserted for convenience only and 
shall have no effect on the construction or interpretation of this Development 
Agreement. 

11.6  Singular Includes Plural.   

The singular of any word used in this Development Agreement includes the 
plural. 

11.7  Joint and Several Obligations.   

If at any time during the term of this Development Agreement the Property is 
owned, in whole or in part, by more than one Developer, all obligations of such 
Developers under this Development Agreement shall be joint and several, and 
the Default of any such Developer shall be the Default of all such Developers. 

11.8  Precedence 
 
If any conflict arises between this Development Agreement and the Project 
Approvals, or between this Development Agreement and Subsequent Project 
Approvals, the provisions of this Development Agreement shall have precedence 
and shall control over the conflicting provisions of the Project Approvals or 
Subsequent Project Approvals. 
 
11.9  Time is of the Essence; Force Majeure and Forced Delay   
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Time is of the essence in the performance of the provisions of this Development 
Agreement as to which time is an element. Nevertheless, performance by either 
Party hereunder shall not be deemed in default where delay or inability to 
perform is due to: (i) war, insurrection, terrorist acts, riots or other civil 
commotions; (ii) vandalism or other criminal acts; (iii) strikes, walkouts, or other 
labor disputes; (vi) acts of God, including floods, earthquakes, fires, casualties, or 
other natural calamities; (v) enactment of conflicting or supervening federal or 
state  laws or regulations; (vi) shortages of materials and supplies or delivery 
interruptions; or (vii) litigation instituted by third parties challenging the validity of 
this Development Agreement, Project Approvals or Subsequent Project 
Approvals.  A Party’s financial inability to perform shall not be a ground for 
claiming an enforced delay.  The Party claiming force majeure or forced delay 
shall notify the other Party of its intent to claim a permitted delay and the specific 
ground for such delay as soon as is reasonable based on the circumstances.  
Upon request of either Party, a written extension of time for such cause shall be 
granted for the period of the force majeure or forced delay and the Term of this 
Agreement shall be extended by amendment in accordance with Section 3.5.  

 

11.10  Waiver.   

Failure by a party to insist upon the strict performance of any of the provisions of 
this Development Agreement by the other party, or the failure by a party to 
exercise its rights upon the default of the other party, shall not constitute a waiver 
of such party’s right to insist and demand thereafter strict compliance by the 
other party with the terms of this Development Agreement. 

11.11  No Third Party Beneficiaries.   

This Development Agreement is made and entered into for the sole protection 
and benefit of the Parties and their successors and assigns.  No other person 
shall have any right of action based upon any provision of this Development 
Agreement. 

11.12  Mutual Covenants.   

The covenants contained in this Development Agreement are mutual covenants 
and also constitute conditions to the concurrent or subsequent performance by 
the benefited party of the covenants to be performed by such party. 

11.13  Successors in Interest.   

The burdens of this Development Agreement shall be binding upon, and the 
benefits of this Development Agreement shall inure to, all successors in interest 
to the Parties to this Development Agreement.  All provisions of this 
Development Agreement shall be enforceable as equitable servitudes and 
constitute covenants running with the land.  Each covenant to do or refrain from 



City Council Draft DA 7-13-11 70

doing some act with regard to Development of the Property: (a) is for the benefit 
of and is a burden upon every portion of the Property; (b) runs with the Property 
and each portion thereof; and, (c) is binding upon each party and each successor 
in interest during ownership of the Property or any portion of it. 

11.14  Attorneys’ Fees and Costs.   

If legal action by either party is brought because of breach of this Development 
Agreement or to enforce a provision of this Development Agreement, the 
prevailing party is entitled to reasonable attorneys’ fees and court costs. 

11.15  Jurisdiction and Venue.   

Any action at law or in equity arising under this Development Agreement or 
brought by a party hereto for the purpose of enforcing, construing or determining 
the validity of any provision of this Development Agreement shall be filed and 
tried in the Superior Court of the County of Solano, State of California, and the 
Parties waive all provisions of law providing for the filing, removal or change of 
venue to any other court. 

11.16   Private Development  

It is specifically understood and agreed by and between the Parties hereto that 
the Development of the Project is a private development, that neither party is 
acting as the agent of the other in any respect, and that each party is an 
independent contracting entity with respect to the terms, covenants and 
conditions contained in this Development Agreement.  No partnership, joint 
venture or other association of any kind is formed by this Development 
Agreement.  The only relationship between City and Developer is that of a 
government entity regulating the development of private property and the owner 
of such property. 

11.17  Further Actions.   

Each of the Parties shall cooperate with and provide reasonable assistance to 
the other to the extent contemplated in the performance of all obligations under 
this Development Agreement and the satisfaction of the conditions of this 
Development Agreement.  Upon the request of either party at any time, the other 
party shall promptly execute, with acknowledgment or affidavit if reasonably 
required, and file or record such required information and writing and take any 
actions as may be reasonably necessary under the terms of this Development 
Agreement or to evidence or consummate the transactions contemplated by this 
Development Agreement. 

11.18  Eminent Domain.   

No provision of this Development Agreement shall be construed to limit or restrict 
the exercise by the City of its power of eminent domain. 
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11.19  Authority to Execute.   

The person or persons executing this Development Agreement on behalf of the 
Developer warrants and represents that they have the authority to execute this 
Development Agreement on behalf of their corporation, partnership or business 
entity and warrants and represents that they have the authority to bind the 
Developer to the performance of its obligations hereunder. 

11.20  Recitals are a Part.   

The Recitals are made a part of this Development Agreement. 

11.21  Counterparts.   

This Development Agreement may be executed by the Parties in counterparts, 
which counterparts shall be construed together and have the same effect as if all 
of the Parties had executed the same instrument. 

[Signatures appear on next page.] 
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IN WITNESS WHEREOF, the Parties hereto have executed this 
Development Agreement on the day and year set forth below. 

 
 CITY: 

 
CITY OF FAIRFIELD, a municipal 
corporation 
 
 

 By: ____________________________ 
 Mayor 

ATTEST:   
 
 
By: __________________________ 
 City Clerk 

APPROVED AS TO FORM: 
 
By: __________________________ 
 City Attorney  
 

 DEVELOPER: 
 
CANON STATION LLC, a California  
limited liability company 
 
 

 By: ____________________________ 
 Name: _________________________ 
 Title: __________________________ 

 
 And 

 
By: ____________________________ 
Name: _________________________ 
Title:___________________________ 
 
And 
 
ANDREWS LANDO ASSOCIATES, a 
California limited liability company 

 By: ____________________________ 
 Name: _________________________ 
 Title: __________________________ 

 
  
 











































































































































































